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The respondent parents filed separate appeals to this court from the judg-
ment of the trial court terminating their parental rights with respect to
their minor child, A, who had previously been adjudicated neglected.
The respondents claimed that the termination of their parental rights
was unconstitutional, unlawful, and fraudulent. Held that the trial court’s
decision was legally sound: the court found, by clear and convincing
evidence, that the respondents never complied with the specific steps
issued for their rehabilitation so that they could care for A as required
under the applicable statute (§ 17a-112 (j) (3) (B)), and that termination
of the respondents’ parental rights was in the best interest of A, and
the respondents did not challenge those findings; moreover, the respon-
dents’ claims were unsupported by reference to the record, citations to
applicable law, or any analysis.

Argued November 10—officially released November 30, 2021%*

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.

** November 30, 2021, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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Procedural History

Petition by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with
respect to their minor child, brought to the Superior
Court in the judicial district of Middlesex, Juvenile Mat-
ters at Middletown, where the matter was tried to the
court, Hon. Barbara M. Quinn, judge trial referee; judg-
ment terminating the respondents’ parental rights, from
which the respondents filed separate appeals to this
court. Affirmed.

Anthony L., self-represented, the appellant in Docket
No. AC 44518 (respondent father).

Kimberly A., self-represented, the appellant in
Docket No. AC 44519 (respondent mother).

John E. Tucker, assistant attorney general, with
whom, on the brief, were William Tong, attorney gen-
eral, and Fvan O’Roark, assistant attorney general, for
the appellee in Docket Nos. AC 44518 and AC 44519
(petitioner).

Melissa J. Veale, for the minor child.
Opinion

PER CURIAM. In these consolidated appeals,' the
respondent parents, Kimberly A. and Anthony L., appeal
from the judgment of the trial court terminating their
parental rights with respect to their minor child,
Amanda L. (Amanda). Specifically, the respondents
claim that the termination of their parental rights was

! The respondents filed two separate appeals from the trial court’s judg-
ment. Specifically, Anthony L. filed the appeal in Docket No. AC 44518,
while Kimberly A. filed the appeal in Docket No. AC 44519. Both appeals
raise identical issues. Accordingly, pursuant to Practice Book § 61-7 (b) (3)
and (c), this court sua sponte ordered that the appeals be consolidated and
that the respondents file a single, consolidated brief and appendix.
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unconstitutional, unlawful, and fraudulent.? We affirm
the judgment of the trial court.

The following facts, which the court found by clear
and convincing evidence, and procedural history inform
our review of this appeal. In 2016, the Department of
Children and Families (department) received an anony-
mous note raising concerns about whether Amanda
was being neglected by the respondents. Thereafter, the
department launched an investigation and, in October,
2016, the petitioner, the Commissioner of Children and
Families, filed a neglect petition on behalf of Amanda.
In that petition, the petitioner alleged that Amanda was
being denied proper care and attention as she had not
been enrolled in school. Immediately after that petition
was filed, the respondents began resisting all requests
and court orders concerning Amanda and denied the
department any access to her.

“Ultimately, after additional motions and orders, on
March, 9, 2017, [the petitioner] filed a motion for order
of temporary custody, which was granted.” Amanda
then was removed from the respondents’ care and
immediately was taken to Connecticut Children’s Medi-
cal Center, where it became apparent that she “exhib-
ited concerning behaviors and a lack of speech,
although she was then already going on ten years old.”

2 On appeal, the respondents also challenge the neglect proceedings that
occurred prior to the termination of their parental rights. The respondents,
however, failed to pursue their separate appeals to this court from the
judgment rendered in those proceedings and, therefore, those appeals were
dismissed. Their petition for certification to appeal was also denied. In re
Amanda L., 330 Conn. 966, 200 A.3d 188 (2019). Accordingly, the respon-
dents’ claims concerning the neglect proceedings are not properly before
us, and we, thus, decline to review them. See In re Brooklyn O., 196 Conn.
App. 543, 548, 230 A.3d 895 (2020) (respondent parent barred from challeng-
ing judgment from which he did not properly appeal); see also In re Shamika
F., 256 Conn. 383, 406—407, 773 A.2d 347 (2001) (refusing to countenance
collateral attack on neglect proceedings in light of failure to appeal tempo-
rary custody orders).
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Amanda was later diagnosed with level three autism,
as well as other speech and intellectual disabilities.
After the respondents refused to consent to either medi-
cal treatment or educational services for Amanda, the
court entered orders authorizing the petitioner to make
both medical and educational decisions for her.

The neglect trial occurred during the spring of 2018.
On April 17, 2018, the court, Abery-Wetstone, J., ruled
from the bench and found that Amanda “has been
denied proper care and attention physically, education-
ally, and emotionally” and adjudicated her neglected.?
The court then committed Amanda to the petitioner’s
care and sustained the order of temporary custody. The
court also set forth the specific steps required for the
respondents’ reunification with Amanda. “The central
goals within the specific steps for the [respondents]
were to take part in parenting programs and make prog-
ress [toward] any goals that these treatment programs
would have established for them.” The respondents,
however, generally refused to take part in any of the
steps ordered. In fact, the only step that the respondents
took was to visit Amanda on a regular basis.

On December 11, 2018, the petitioner filed a petition
for the termination of the respondents’ parental rights.
The petition alleged two grounds for termination: “(1)
parental failure to rehabilitate so that they could assume
a responsible position in their child’s life within a rea-
sonably foreseeable period of time, [pursuant to] . . .
General Statutes § 17a-112 (j) (3) (B) (i); and (2) paren-
tal failure to rehabilitate where their child has been in
the custody of [the petitioner] for more than fifteen
months, pursuant to . . . §17a-112 (§) (3) (B) (ii).”
Trial on the termination petition took place on various

# On September 7, 2018, the court issued a written articulation of its ruling,
wherein it adopted the findings of fact and conclusions of law that the
petitioner had set forth in her motion for articulation.
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dates between July, 2019, and October, 2020. On Janu-
ary 11, 2021, the court, Hon. Barbara M. Quinn, judge
trial referee, issued its memorandum of decision,
wherein it terminated the parental rights of the respon-
dents and appointed the petitioner as the statutory par-
ent for Amanda. The respondents then filed an emer-
gency motion for reconsideration and reversal, and
motions for a new, fair and impartial trial, for an order,
visitation and increased family contact, for a stay, and
a supplemental motion in support of pleadings and
response. The court, Olear, J., denied all five postjudg-
ment motions. These appeals followed.

We begin with the applicable standard of review and
general governing principles. “Although the trial court’s
subordinate factual findings are reviewable only for
clear error, the court’s ultimate conclusion that a
ground for termination of parental rights has been
proven presents a question of evidentiary sufficiency.
. . . That conclusion is drawn from both the court’s
factual findings and its weighing of the facts in consider-
ing whether the statutory ground has been satisfied.
. . . On review, we must determine whether the trial
court could have reasonably concluded, upon the facts
established and the reasonable inferences drawn there-
from, that the cumulative effect of the evidence was
sufficient to justify its [ultimate conclusion].

When applying this standard, we construe the evidence
in a manner most favorable to sustaining the judgment
of the trial court. . . .

“Proceedings to terminate parental rights are gov-
erned by § 17a-112. . . . Under [that provision], a hear-
ing on a petition to terminate parental rights consists
of two phases: the adjudicatory phase and the disposi-
tional phase. During the adjudicatory phase, the trial
court must determine whether one or more of the . . .
grounds for termination of parental rights set forth in
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§ 17a-112 [(j) (3)] exists by clear and convincing evi-
dence. The [petitioner] . . . in petitioning to terminate
those rights, must allege and prove one or more of the
statutory grounds. . . .

“[IIn order to prevail on a petition for the termination
of parental rights pursuant to § 17a-112 (j) (3) (B) (i),
the petitioner must prove by clear and convincing evi-
dence the department’s reasonable efforts or the par-
ent’s inability or unwillingness to benefit therefrom,
and that termination is in the best interest of the child.
In addition, under . . . §17a-112 (j) (3) (B) (i), the
petitioner must prove by clear and convincing evidence
that the child . . . has been found by the Superior
Court or the Probate Court to have been neglected,
abused or uncared for in a prior proceeding . . . and
the parent of such child has been provided specific
steps to take to facilitate the return of the child to the
parent . . . and has failed to achieve such degree of
personal rehabilitation as would encourage the belief
that within a reasonable time, considering the age and
needs of the child, such parent could assume a responsi-
ble position in the life of the child . . . .” (Citations
omitted; internal quotation marks omitted.) In re Xavier
H.,201 Conn. App. 81, 87-88, 240 A.3d 1087, cert. denied,
335 Conn. 981, 241 A.3d 705 (2020), and cert. denied,
335 Conn. 982, 241 A.3d 705 (2020).

“If the trial court determines that a statutory ground
for termination exists, then it proceeds to the disposi-
tional phase. During the dispositional phase, the trial
court must determine whether termination is in the best
interests of the child. . . . The best interest determina-
tion also must be supported by clear and convincing
evidence.” (Internal quotation marks omitted.) In re
Ja’La L., 201 Conn. App. 586, 595, 243 A.3d 358 (2020),
cert. denied, 336 Conn. 909, 244 A.3d 148 (2021).

In the present case, the court was required to make
two findings. First, the court was required to find, by
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clear and convincing evidence, that the petitioner
proved that the respondents had failed to achieve suffi-
cient personal rehabilitation. See In re Xavier H., supra,
201 Conn. App. 88. Second, the court had to find that
the termination of parental rights was in the best inter-
ests of Amanda. See In re Ja’La L., supra, 201 Conn.
App. 595.

Turning to the first requirement, the court made the
following findings: “The court concludes, from all of
the credible and reliable testimony . . . that [the
respondents] never participated in learning about the
services Amanda needed to thrive. In addition, as those
services began to improve her condition and her ability
to function in the world around her, their refusal and
failure as parents was demonstrated to be profound
and hostile to their child’s well-being. It is evident that
both of [the respondents] do not possess the ability to
regulate their own emotions to collaborate with the
professionals so that they could become the above aver-
age and engaged caretakers this autistic child needs.

“The court concludes from the unopposed evidence
in this trial that, as observed and found in the earlier
trial, ‘the respondents have prioritized their apparent
psychological need to defy authority over Amanda’s
welfare.” The court finds, from the clear and convincing
evidence, that the [respondents] failed to follow any
specific steps for their rehabilitation other than visita-
tion and persisted in their behavior which only serves
to injure their child’s potential to grow and become a
more independently functioning adult. Their inability
to adjust their own behavior to be able to rehabilitate
so that they could parent this child in the reasonably
foreseeable future has been without question and dem-
onstrated by clear and convincing evidence.
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“As the court has found from the clear and convincing
evidence in this case, neither [respondent] ever com-
plied with the specific steps issued for their rehabilita-
tion so that they could care for their child. The only
step either undertook was to visit with Amanda. The
clear and convincing evidence demonstrates that both
[the respondents] made no progress toward under-
standing Amanda’s specialized needs or how to properly
care for her so that she may become as independently
functioning as possible, given her limitations. There is
no evidence of any changes in their behavior and out-
look to support the claim that they could reasonably
be safely able to care for Amanda, now or in the near
future. The court finds from the clear and convincing
evidence that the first grounds alleged for termination
of [the respondents’] rights have been proven by [the
petitioner].” (Footnote omitted.)

As to the dispositional phase, the court stated: “The
court must now address the issue of whether termina-
tion of parental rights is in the best interests of Amanda.
Amanda does not have a biological parent available to
care for her . . . . She needs stability as well as an
emotionally stable caretaker who can collaborate and
cooperate with the professionals needed to provide
Amanda’s ongoing supportive care. As Amanda’s clini-
cian and other caretakers and staff testified, her care
needs remain significant. She is a special needs child
with significant disabilities who cannot be cared for
without specialized support to keep her safe and func-
tioning. Amanda, like all children, needs permanency.
. . . After carefully considering Amanda’s age and the

* Additionally, the court found that Amanda previously had been adjudi-
cated neglected and that she had been in the custody of the petitioner for
at least fifteen months, as required by § 17a-112 (j) (3) (B).

The court also considered and made written findings regarding each of
the seven factors set forth in § 17a-112 (k).
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totality of her circumstances, the court concludes, from
the clear and convincing evidence, that termination of
[the respondents’ parental] rights is in her best inter-
ests.”

Accordingly, the court in the present case made the
factual findings that it was required to make before
terminating the respondents’ parental rights.” On
appeal, the respondents do not challenge those findings.
Instead, they claim, without reference to the record,
citations to applicable law, or any analysis, that the
termination of their parental rights was unconstitu-
tional, unlawful, and fraudulent. Because such claims
are not supported by the facts or the law and do not
challenge the factual findings that support the court’s
decision to terminate the respondents’ parental rights,
they do not provide us with a valid basis to reverse the
judgment of the court. See In re Sequoia G., 205 Conn.
App. 222, 226-27, 256 A.3d 195, cert. denied, 338 Conn.
904, 258 A.3d 675 (2021) (appellate courts will reverse
trial court’s determination that termination of parental
rights is in best interests of child only if factual findings
underlying court’s decision are clearly erroneous).

The judgment is affirmed.

STATE OF CONNECTICUT ». MICHAEL
BRYANT BOUVIER
(AC 42430)

Prescott, Moll and Suarez, Js.
Syllabus

The defendant, who was convicted of operating a motor vehicle while under
the influence of intoxicating liquor and reckless driving, and whose

> Because the court had previously approved a permanency plan other
than reunification, the court was not required to find that the department
had made reasonable efforts to support the respondents’ progress toward
reunification. Nonetheless, the court found that the department had made
such reasonable efforts but that “both [respondents] failed to participate
in any effort [toward] reunification with Amanda and were therefore unwill-
ing and unable to benefit from [the department’s efforts] . . . .”
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sentence was enhanced for twice previously having been convicted of
operating a motor vehicle while under the influence of intoxicating
liquor or drugs, appealed to this court. The entirety of the motor vehicle
stop that led to his arrest was recorded by a camera in the arresting
state trooper’s vehicle, although the audio recording was briefly inter-
rupted when the trooper, K, temporarily turned off the microphone on
his uniform, to speak with a second trooper, Q. The defendant claimed
that the trial court improperly denied his motion to suppress certain
statements he made to the police during a postarrest interview, as he
claimed he had not voluntarily, knowingly and intelligently waived his
rights under Miranda v. Arizona (384 U.S. 436), denied his motion to
preclude the testimony of the arresting state troopers as a sanction for
K having turned off his microphone, and sustained the state’s objection
to questions regarding a finding by a hearing officer of the Department
of Motor Vehicles that no probable cause existed to arrest the defen-
dant. Held:

1. The defendant could not prevail on his claim that the trial court erred in
denying his motion to suppress his statements to the police during his
postarrest interview: the court properly determined that the defendant
had been advised of his Miranda rights before he made his statements
in response to police interrogation, the defendant having previously
conceded that he was advised of his rights both while being transported
to the police station and while at the station and the defendant failed
to challenge the first advisement as invalid, thus, the defendant conceded
that he was taken into custody, properly advised of his rights prior
to interrogation, remained silent, and later decided to speak during
interrogation; moreover, the court properly determined that the defen-
dant implicitly had waived his Miranda rights voluntarily, knowingly
and intelligently prior to making statements to the police, as it reasonably
could be inferred that the defendant understood his right to remain
silent, as he did so after K initially advised him of his rights, and, at
the police station, he was again advised of his rights as well as the
consequences of refusing a Breathalyzer test, which he acknowledged;
furthermore, the defendant’s knowledge of his rights from his two prior
arrests further supported the court’s conclusion that he understood
those rights, as did the defendant’s course of conduct in voluntarily
answering multiple questions by the police and declining the opportunity
to contact an attorney after it had been offered to him.

2. The trial court did not abuse its discretion in denying the defendant’s
motion in limine, in which he sought either to preclude the testimony
of K and Q or an instruction permitting the jury to draw an adverse
inference against the state because K intentionally had turned off his
body camera during the traffic stop, as K’s action did not constitute a
failure to preserve evidence or the destruction of evidence: the evidence
before the court showed that K had acted in a manner that failed to
create an audio recording, thus, evidence consisting of such a recording
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did not actually exist; moreover, the defendant failed to cite to any
authority demonstrating that the troopers had a legal duty to record their
conversation at the scene of the motor vehicle stop, as the administrative
guidelines cited by the defendant did not create a cognizable due process
interest in the defendant, and the court made no finding that the troopers
actually violated those guidelines.

3. The defendant could not prevail on his claim that the trial court erred in
sustaining the state’s objection to questions defense counsel asked K
regarding a finding by a hearing officer of the Department of Motor
Vehicles that no probable cause existed to arrest the defendant: the
court properly did not admit the hearing officer’s finding of no probable
cause to permit the defendant to impeach the arresting officers’ credibil-
ity as the finding constituted extrinsic evidence, and defense counsel
properly was permitted to, and did, cross-examine the arresting officers
regarding their administration of field sobriety tests; moreover, the
defendant’s unpreserved claim that the hearing officer’s finding was
relevant and admissible to prove that no probable cause existed to arrest
the defendant was not reviewable pursuant to the second prong of State
v. Golding (213 Conn. 233) because the claim was purely evidentiary
in nature and not of constitutional magnitude; furthermore, even if this
court were to reach the merits of the defendant’s claim, the finding, if
offered to prove that there was no probable cause to arrest the defendant,
would be inadmissible, as probable cause to arrest the defendant was
not an element of either of the offenses on which the defendant was
tried, thus, the finding was not material to the jury’s determination of
the case before it.

Argued April 5—officially released December 7, 2021
Procedural History

Two part substitute information charging the defen-
dant, in the first part, with the crimes of operating a
motor vehicle while under the influence of intoxicating
liquor and reckless driving, and, in the second part, with
twice previously having been convicted of operating a
motor vehicle while under the influence of intoxicating
liquor or drugs, brought to the Superior Court in the
judicial district of Hartford, geographical area number
fourteen, where the court, D’Addabbo, J., denied the
defendant’s motion in limine to preclude certain testi-
mony; thereafter, the court denied the defendant’s
motion to suppress certain evidence; subsequently, the
first part of the information was tried to the jury before
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D’Addabbo, J.; verdict of guilty; thereafter, the defen-
dant was tried to the court, D’Addabbo, J., on the second
part of the information; finding of guilty; judgment of
guilty, from which the defendant appealed to this court.
Affirmed.

Patrick Tomasiewicz, for the appellant (defendant).

Felicia Valentino, special deputy assistant state’s
attorney, with whom, on the brief, were Sharmese Wal-
colt, state’s attorney, and Denise Smoker and Robert
Diaz, senior assistant state’s attorneys, for the appel-
lee (state).

Opinion

PRESCOTT, J. The defendant, Michael Bryant Bou-
vier, appeals from the judgment of conviction, rendered
following a jury trial, of operating a motor vehicle while
under the influence of alcohol in violation of General
Statutes § 14-227a (a) (1) and reckless driving in viola-
tion of General Statutes § 14-222. He also appeals from
the judgment of conviction, following a trial to the court
on a part B information, of being a third time offender
in violation of § 14-227a (g) (3). The defendant claims
that the trial court improperly (1) denied his motion to
suppress statements he made to the police during a
postarrest interview because he allegedly had failed
to voluntarily, knowingly, and intelligently waive his
Miranda rights! prior to responding to questioning, (2)
denied his motion in limine that sought to preclude the
testimony of the arresting state troopers as a sanction
for one of the troopers having turned off his body micro-
phone during the motor vehicle stop, and (3) sustained
the state’s objection to questions regarding a finding
made by a Department of Motor Vehicles hearing officer

! Miranda v. Arizona, 384 U.S. 436, 478-79, 86 S. Ct. 1602, 16 L. Ed. 2d
694 (1966).
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that no probable cause existed to arrest him. We affirm
the judgment of the court.

The jury reasonably could have found the following
facts. During the early morning hours of June 1, 2017,
Trooper Thomas Krynski of the Connecticut State
Police was on duty patrolling Interstate 84 in the Hart-
ford and West Hartford areas. The roadway was wet
due to rain. At approximately 12:43 a.m., Krynski was
operating his police cruiser near exit 46 when he
observed in his mirror a car approaching in the left
center lane. The car passed Krynski at approximately
eighty miles per hour, far in excess of the fifty mile per
hour speed limit. Krynski followed the car for approxi-
mately three miles, during which time he observed the
driver making lane changes to pass other vehicles with-
out using his turn signal, drifting from one lane to
another, and not staying within a designated lane. When
the car exited the highway at exit 42, Krynski followed
and observed the car fail to stop at the stop sign located
at the end of the exit ramp. At that time, Krynski initi-
ated a traffic stop using his cruiser’s lights and siren.

Krynski approached the driver’s side window of the
car and asked the driver, who was the sole occupant
of the car, for his license, registration, and proof of
insurance. The paperwork identified the driver as the
defendant. Krynski observed that the defendant had
glassy and bloodshot eyes, and he detected an odor of
alcohol coming from the car. Krynski decided to con-
duct a preliminary sobriety test. He asked the defendant
to follow his finger with his eyes and observed that the
defendant’s eyes were “jerking.” He asked the defen-
dant if he had had anything to drink, and the defendant
responded, “Nothing.” He next asked the defendant
to step out of the car so that he could conduct the
preliminary eye test a second time. Krynski again noted
“jerkiness” in the defendant’s eyes. When asked, the



Page 16A CONNECTICUT LAW JOURNAL December 7, 2021

14 DECEMBER, 2021 209 Conn. App. 9

State v. Bouvier

defendant stated that he was coming from his girl-
friend’s house in Hartford.

Krynski returned to his cruiser to request back up
so that he could conduct standardized field sobriety
tests. Shortly thereafter, Trooper Michael Quagliaroli
arrived in his cruiser on the scene. Krynski administered
three separate field sobriety tests: the horizontal gaze
nystagmus test, the walk and turn test, and the one leg
stand test. The administration of the sobriety tests was
recorded by the dashboard camera on Krynski’s cruiser,
the audio for which was captured by a microphone
worn by Krynski on his uniform. On the basis of his
observations of the defendant’s performance of the field
sobriety tests, Krynski determined that none was per-
formed to standard.

Krynski then approached Quagliaroli to speak to him.
While doing so, Krynski turned off his body microphone
for less than one minute. During this time, the video
recording nevertheless continued. While the micro-
phone was off, the two troopers discussed whether a
sufficient basis to arrest the defendant existed, as well
as whether they should leave his car on the street or
have it towed. They ultimately concluded that the defen-
dant should be arrested, and they placed him under
arrest and transported him in a cruiser to the police sta-
tion.

During the drive to the police station, Krynski orally
advised the defendant of his Miranda rights. At the
police station, Krynski brought the defendant into the
booking area at which time he again advised the defen-
dant of his Miranda rights, this time reading from a
form. Krynski next explained the Breathalyzer testing
process and the consequences of a refusal and asked
the defendant to submit to a Breathalyzer test. The
defendant refused the test and declined an opportunity
to speak to a lawyer. Krynski called in another trooper
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to witness the defendant’s refusal. After Krynski again
advised the defendant of the test and his right to refuse,
the defendant refused to submit to the Breathalyzer test.
Krynski then asked the defendant a series of questions
listed on a postarrest interview form. When asked
whether he had been drinking prior to his arrest, the
defendant responded that he drank beer earlier in the
evening at the Pig’s Eye Pub in Hartford, but had
stopped around 11 p.m. after consuming two, twenty-
three ounce beers.

The state charged the defendant with operating under
the influence of alcohol (OUI) and reckless driving. The
state also charged the defendant in a part B information
with being a third time OUI offender in violation of
§ 14-227a (g) (2) and (g) (3). Following a trial, a jury
found the defendant guilty of both OUI and reckless
driving. The defendant waived his right to a jury trial
regarding the part B information, which then was tried
to the court. The court, D’Addabbo, J., found the defen-
dant guilty of being a third time OUI offender. The court
subsequently imposed on the defendant a total effective
sentence of three years of incarceration, suspended
after twenty months, followed by three years of proba-
tion. This appeal followed. Additional facts and proce-
dural history will be set forth as necessary.

I

The defendant first claims that the court improperly
denied his motion to suppress the statements he gave
to the police during his postarrest interview. The defen-
dant specifically argues that the evidence establishes
that Krynski failed to advise the defendant of his
Miranda rights at the station before questioning him.
The defendant additionally argues that the court
improperly determined that he implicitly had waived
his Miranda rights prior to speaking with the police.
We are not persuaded.
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The following procedural history is relevant to our
resolution of this claim. The evidence portion of the
trial commenced on October 15, 2018. The state asked
Krynski on direct examination whether he had asked
the defendant any questions after the defendant had
declined to submit to the Breathalyzer test. Krynski
listed a series of processing questions from a postarrest
interview form that he had asked the defendant, includ-
ing questions concerning the defendant’s height, weight,
social security number, address, and phone number.
Krynski also testified that, in addition to the processing
questions, there was “another section” of the postarrest
interview form. The defendant objected, and the jury
was excused. The defendant requested an offer of proof,
and the state explained that it had planned to elicit
from Krynski the answers the defendant had given to
certain questions from the postarrest interview form,
including that the defendant had consumed two,
twenty-three ounce beers at the Pig’s Eye Pub.

The defendant argued that the admission of his
answers regarding his alcohol consumption violated his
constitutional rights under Miranda v. Arizona, 384
U.S. 436, 478-79, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966),
and State v. Ferrell, 191 Conn. 37, 463 A.2d 573 (1983).
The defendant asserted that he did not waive his
Miranda rights because he did not sign a Miranda
waiver form before the arresting officers questioned
him.

During a recess on October 15, 2018, the defendant
filed a corresponding written motion to suppress the
statements he had made after his arrest and while in
police custody,? and, outside the presence of the jury,

2 Although the defendant’s motion broadly sought to suppress all of the
“statements made by the defendant after his arrest” and “any evidence
obtained as the fruits of those statements,” the court limited its consideration
to the statements that the defendant made at the station in response to
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the court heard testimony from Krynski as well as argu-
ment from both parties. On October 16, 2018, the court
orally denied the defendant’s motion to suppress the
statements and later issued a written decision on the
motion, dated December 21, 2018.

The court found the following facts in connection
with the defendant’s motion to suppress. Krynski first
orally advised the defendant of his Miranda rights in
the cruiser, shortly following his arrest. He was not
questioned at that time.

At the station, and after advising the defendant of
his Miranda rights for the second time, Krynski asked
the defendant a series of questions printed in section
D, titled “Post Arrest Interview,” of the Officer’s OUI
Arrest and Alcohol Test Refusal or Failure Report form.
Krynski asked the defendant, inter alia, how much alco-
hol he had consumed, what type of alcohol he had
consumed, and where the defendant had been drinking
on May 31, 2017. The defendant responded that he had
consumed alcoholic beverages at a local bar.?

the questions from the postarrest interview form, including his statements
concerning alcohol and food consumption. The defendant on appeal primar-
ily, if not exclusively, challenges the court’s decision to admit these state-
ments.

The defendant asserts in his brief, however, that while in custody at the
scene of the stop, Krynski asked the defendant about certain receipts from
the Pig’s Eye Pub, which the arresting officers uncovered in the defendant’s
car. In its written decision on the motion to suppress the defendant’s postar-
rest statements, the court determined that the defendant “did not respond”
to Krynski's question about the receipts. The court deemed the receipts
inadmissible hearsay and prohibited the state from eliciting testimony con-
cerning their contents or any description thereof.

3 Although the court did not make an explicit factual finding concerning
the amount of alcohol the defendant drank on May 31, 2017, the court
concluded that the defendant answered the questions he was asked by
Krynski at the station, including how much alcohol he had drunk. During
the suppression hearing, outside of the presence of the jury, and at trial,
before the jury, Krynski testified that the defendant answered that he con-
sumed two, twenty-three ounce beers.
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The court determined that the defendant was in cus-
tody at the time that he had made the statements and
that the statements were elicited as a result of interroga-
tion by the police. Accordingly, the court reasoned that
the statements would be admissible only if the defen-
dant had been advised properly of his Miranda rights
before making them and knowingly and voluntarily had
waived those rights.

The court found that the defendant had been advised
of his Miranda rights twice prior to questioning: once
in the cruiser, and again later at the station. The court
also found that the defendant did not explicitly waive
his Miranda rights orally or in writing.! Nonetheless,
the court found that the defendant implicitly had waived
his right to remain silent by voluntarily responding to
the questions posed to him by Krynski. In so concluding,
the court gave weight to the defendant’s decision to
remain silent on his initial advisement, his indication
to Krynski that he understood his rights both generally
and as they related to his decision to refuse the Breatha-
lyzer test, and his familiarity with being arrested during
his prior arrests. The court also noted that there was
no evidence before it that indicated that the defendant’s
statements were coerced.

We begin by setting forth the applicable standard of
review and governing legal principles. “Under our well
established standard of review in connection with a
motion to suppress, we will not disturb a trial court’s
finding of fact unless it is clearly erroneous in view of

* The court acknowledged that, at some point during booking, the defen-
dant signed a notice of rights form, which memorialized the defendant’s
Miranda rights. The court concluded that this form was not an express
waiver of his rights but, rather, indicated the defendant’s understanding of
the rights that he implicitly waived. The defendant asserts on appeal that,
because he did not sign the notice of rights form until after being questioned,
he did not waive his rights prior to questioning. This argument misconstrues
the court’s finding that the defendant implicitly waived his rights and that
the completed notice of rights form did not amount to an explicit waiver.
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”

the evidence and pleadings in the whole record . . . .
(Internal quotation marks omitted.) State v. Arias, 322
Conn. 170, 176-77, 140 A.3d 200 (2016). “A finding of
fact is clearly erroneous when there is no evidence in
the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed.” (Internal quo-
tation marks omitted.) FirstLight Hydro Generating
Co. v. Stewart, 328 Conn. 668, 679, 182 A.3d 67 (2018).
Generally, “[b]ecause it is the trial court’s function to
weigh the evidence and determine credibility, we give
great deference to its findings. . . . In reviewing fac-
tual findings, [w]e do not examine the record to deter-
mine whether the [court] could have reached a conclu-
sion other than the one reached. . . . Instead, we make
every reasonable presumption . . . in favor of the trial
court’sruling.” (Internal quotation marks omitted.) Gia-
netti v. Norwalk Hospital, 304 Conn. 754, 766, 43 A.3d
567 (2012). “[W]hen a question of fact is essential to
the outcome of a particular legal determination that
implicates a defendant’s constitutional rights, [how-
ever| and the credibility of witnesses is not the primary
issue, our customary deference to the trial court’s fac-
tual findings is tempered by a scrupulous examination
of the record to ascertain that the trial court’s factual
findings are supported by substantial evidence.” (Inter-
nal quotation marks omitted.) State v. Kendrick, 314
Conn. 212, 222, 100 A.3d 821 (2014). “[When] the legal
conclusions of the court are challenged, [our review is
plenary, and] we must determine whether they are
legally and logically correct and whether they find sup-
port in the facts set out in the court’s memorandum of
decision . . . .” (Internal quotation marks omitted.)
State v. Arias, supra, 177.

“It is well established that the prosecution may not
use statements, whether exculpatory or inculpatory,
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stemming from custodial interrogation of [a] defendant
unless it demonstrates the use of procedural safeguards
effective to secure the privilege against self-incrimina-
tion. Miranda v. Arizona, [supra, 384 U.S. 444]. Two
threshold conditions must be satisfied in order to
invoke the warnings constitutionally required by
Miranda: (1) the defendant must have been in custody;
and (2) the defendant must have been subjected to
police interrogation.” (Internal quotation marks omit-
ted.) State v. Gonzalez, 302 Conn. 287, 294, 25 A.3d
648 (2011).

“Although [a]ny [police] interview of [an individual]
suspected of a crime . . . [has] coercive aspects to it
. only an interrogation that occurs when a suspect
isin custody heightens the risk that statements obtained
therefrom are not the product of the suspect’s free
choice. . . . This is so because the coercion inherent in
custodial interrogation blurs the line between voluntary
and involuntary statements . . . . Thus, the court in
Miranda was concerned with protecting defendants
against interrogations that take place in a police-domi-
nated atmosphere, containing inherently compelling
pressures [that] work to undermine the individual’s will
to resist and to compel him to speak [when] he would
not otherwise do so freely . . . . By adequately and
effectively appris[ing] [a suspect] of his rights and reas-
suring the suspect that the exercise of those rights must
be fully honored, the Miranda warnings combat [the]
pressures inherent in custodial interrogations.”
(Emphasis omitted; internal quotation marks omitted.)
State v. Castillo, 165 Conn. App. 703, 713-14, 140 A.3d
301 (2016), aff'd, 329 Conn. 311, 186 A.3d 672 (2018).
Thus, if a suspect is in custody and has been subjected
to police interrogation, “prior to the questioning, the
suspect [must be] advised that he has a right to remain
silent, that any statement he does make may be used
as evidence against him, and that he has a right to the
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presence of an attorney, either retained or appointed.”
(Internal quotation marks omitted.) State v. Mangual,
311 Conn. 182, 185 n.1, 85 A.3d 627 (2014), citing
Miranda v. Arizona, supra, 384 U.S. 444.

A

The defendant first argues that the evidence plainly
establishes that Krynski failed to advise the defendant
of his Miranda rights at the station until after ques-
tioning him. To support this argument, the defendant
asserts that the video evidence from the booking area
at the station “undermines” Krynski’s trial testimony
that he read the defendant his rights from a form prior
to questioning the defendant because the booking video
allegedly fails to show Krynski reading from any form
while in the booking area. Because he was not advised
of his Miranda rights at the station, the defendant
argues, the court improperly denied his motion to sup-
press the statements he made at the station.

This is not the argument the defendant made in the
trial court. The defendant filed a motion for a new trial
dated November 28, 2018, and the court heard argument
on that motion on December 21, 2018. In his motion,
the defendant made a different argument than the one
he now raises on appeal: namely, the defendant argued
that a “close review” of the booking video demonstrated
that Krynski failed to provide to the defendant a written
advisement of rights at the station until after he had
questioned the defendant. Contrary to his position on
appeal, the defendant conceded in his motion for a new
trial that the second Miranda advisement occurred but
claimed that the second advisement took place after
the defendant had been interrogated—specifically, the
second advisement occurred when Krynski provided to
the defendant the written advisement of rights. The
court denied the defendant’s motion, characterizing the
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defendant’s claims as “simpl[e] reiterations of argu-
ments previously made during the trial [in support of
a motion to suppress] and denied by the [trial] court.”

“[I]t is not ordinarily the function of a reviewing court
to make factual findings and . . . conclusions of fact
may be drawn on appeal only where the subordinate
facts found [by the trial court] make such a conclusion
inevitable as a matter of law . . . or where the undis-
puted facts or uncontroverted evidence and testimony
in the record make the factual conclusion so obvious as
to be inherent in the trial court’s decision.” (Emphasis
added; internal quotation marks omitted.) Gianettt v.
Norwalk Hospital, supra, 304 Conn. 762. On appeal,
the defendant essentially argues that, when the court
reviewed the booking video, it should have drawn an
inference from the contents of the video that Krynski’s
testimony should not be credited because the video
does not depict Krynski reading from a form. Put differ-
ently, the defendant argues that the court’s interpreta-
tion of the booking video was clearly erroneous because
the court failed to draw an inference from the video
that is favorable to him. Moreover, it is also important
to emphasize that the defendant never argued to the
court that it should draw such an inference. Because
“the function of [this court] is to review findings of
fact, not make factual findings”; State v. Wilson, 111
Conn. App. 614, 621, 960 A.2d 1056 (2008), cert. denied,
290 Conn. 917, 966 A.2d 234 (2009); we decline to make
findings of fact with respect to the defendant’s alterna-
tive interpretation of the booking video.

More significantly, the defendant’s argument that he
was not advised of his Miranda rights at the police
station is also unpersuasive because it fails to account
for the fact that Krynski already had advised the defen-
dant of his Miranda rights in the cruiser. The defendant
admits that this first advisement in the cruiser took
place before he was interrogated at the station. The
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defendant does not argue that Krynski’s advisement in
the cruiser was inadequate in any way, such that he
was entitled to a readvisement of his Miranda rights.
The defendant, for instance, does not assert that the
Miranda advisement in the cruiser was deficient
because the advisement failed to reasonably convey to
him his rights. See, e.g., State v. McMillion, 128 Conn.
App. 836, 837-42, 17 A.3d 1165 (considering adequacy
of content of Miranda advisement), cert. denied, 302
Conn. 903, 23 A.3d 1243 (2011). Beyond characterizing
the advisement in the cruiser as untimely without fur-
ther argument or authority, the defendant did not argue
before the trial court and does not argue on appeal
that a sufficient amount of time passed between the
advisement in the cruiser and the interrogation, such
that the police were obligated to readvise the defendant
of his Miranda rights before questioning him.?

Because the defendant has failed to challenge as
invalid Krynski’s advisement of the defendant’s
Miranda rights in the cruiser, the defendant concedes
that he was taken into custody, properly advised of his
Miranda rights prior to police interrogation, remained
silent, and later decided to speak in response to police
interrogation. We thus conclude that, regardless of
whether Krynski advised the defendant of his Miranda
rights at the station,’ the court properly determined that

® In anotice of supplemental authorities to this court, the defendant quoted
five of eight factors that courts must consider in evaluating whether it is
necessary for the police to again advise a suspect of his Miranda rights.
See In re Kevin K., 299 Conn. 107, 123, 7 A.3d 898 (2010). The defendant,
however, failed to make any argument concerning whether, or how, any of
these factors apply to the present case.

5 We emphasize that the court’s factual finding that the defendant was
advised of his Miranda rights a second time in the booking area of the
station is supported by evidence and, accordingly, is not clearly erroneous.
See FirstLight Hydro Generating Co. v. Stewart, supra, 328 Conn. 679.
Krynski testified outside of the presence of the jury that he had advised the
defendant of his Miranda rights in the cruiser and then again at the station.
The court reviewed two recordings: the video and audio recording from the
scene of the arrest, which documented Krynski advising the defendant of
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the defendant had been advised of his Miranda rights
before he made his statements in response to police
interrogation.

B

The defendant next argues that the court improperly
determined that he implicitly had waived his Miranda
rights prior to speaking with the police. The defendant
asserts that his decision to remain silent after being
advised of his rights in the cruiser, then later to admit
to consuming alcohol, did not constitute a valid waiver
of his rights, particularly because Krynski had failed to
ask the defendant explicitly whether he elected to waive
his rights. We are not persuaded.

Because the defendant was subject to custodial inter-
rogation, “any statements made by the [defendant] in
response to the questioning will be suppressed unless,
prior to the questioning, the [defendant] [was] advised”
of his rights under Miranda; State v. Mangual, supra,
311 Conn. 185 n.1; and the defendant waived those
rights. “[T]he accused’s statement during a custodial
interrogation is inadmissible at trial unless the prosecu-
tion can establish that the accused in fact knowingly
and voluntarily waived [his Miranda] rights when mak-
ing the statement.” (Internal quotation marks omitted.)
State v. Christopher S., 338 Conn. 255, 278, 257 A.3d
912 (2021).

“To be valid, a [Miranda] waiver must be voluntary,
knowing and intelligent. . . . The state has the burden
of proving by a preponderance of the evidence that
the defendant voluntarily, knowingly and intelligently
waived his Miranda rights. . . . Whether a purported

his rights in the cruiser, and the video recording from the booking area,
which documented Krynski and the defendant in the booking area, communi-
cating at various points. In response to questions by the court, Krynski
confirmed that, while in the booking area, he advised the defendant of his
rights, then subsequently questioned the defendant.
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waiver satisfies those requirements is a question of fact
that depends on the circumstances of the particular
case.” (Internal quotation marks omitted.) State v.
Andino, 173 Conn. App. 851, 861, 162 A.3d 736, cert.
denied, 327 Conn. 906, 170 A.3d 3 (2017). “Although
the issue [of whether there has been a knowing and
voluntary waiver] is . . . ultimately factual, our usual
deference to fact-finding by the trial court is qualified,
on questions of this nature, by the necessity for a scru-
pulous examination of the record to ascertain whether
such a factual finding is supported by substantial evi-
dence.” (Internal quotation marks omitted.) State v.
Cushard, 164 Conn. App. 832, 838-39, 137 A.3d 926
(2016), aff’'d, 328 Conn. 558, 181 A.3d 74 (2018).

“There is no requirement in our law that a valid
Miranda waiver must be evidenced by a written waiver.
[T]he state must demonstrate: (1) that the defendant
understood his rights, and (2) that the defendant’s
course of conduct indicated that he did, in fact, waive
those rights. . . . In considering the validity of [a]
waiver, we look, as did the trial court, to the totality
of the circumstances of the claimed waiver.” (Internal
quotation marks omitted.) State v. Andino, supra, 173
Conn. App. 861. “[A]n express written or oral statement
of waiver of the right to remain silent or of the right
to counsel is usually strong proof of the validity of
that waiver, but is not inevitably either necessary or
sufficient to establish waiver. The question is not one
of form, but rather whether the defendant in fact know-
ingly and voluntarily waived the rights delineated in the
Miranda case . . . [and] in at least some cases waiver
can be clearly inferred from the actions and words
of the person interrogated.” (Internal quotation marks
omitted.) State v. Cushard, supra, 164 Conn. App. 839.
For instance, a “defendant’s silence, coupled with an
understanding of his rights and a course of conduct
indicating waiver,” may indicate that a defendant has
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waived his rights. (Internal quotation marks omitted.)
Statev. Wilson, 183 Conn. 280, 284, 439 A.2d 330 (1981).

Our review of the record indicates that the court
properly determined that the defendant voluntarily,
knowingly, and intelligently waived his Miranda rights.
To start, the court properly concluded that the defen-
dant understood his rights. See State v. Andino, supra,
173 Conn. App. 861. After Krynski initially advised the
defendant of his rights and asked him if he understood
his rights, the defendant remained silent, from which
it reasonably can be inferred that he understood his
right to do so. See State v. Hafford, 252 Conn. 274, 296,
746 A.2d 150 (concluding that defendant’s refusal to talk
indicated defendant’s understanding of right to remain
silent), cert. denied, 521 U.S. 855, 121 S. Ct. 136, 148 L.
Ed. 2d 89 (2000).

Upon arrival at the station, the defendant once again
was advised of his rights. He also was advised as to
the consequences of refusing a Breathalyzer test, which
he acknowledged. Each of these actions indicates the
defendant’s understanding of the rights he enjoyed. The
defendant’s prior criminal history further supports the
court’s conclusion that he understood the rights he
maintained while under arrest. See State v. Griffin,
339 Conn. 631, 688, A.3d (2021) (noting that
defendant’s prior experience in criminal justice system
indicated defendant’s “[full] underst[anding] [of] the
nature of his Miranda rights and the consequences
of waiving (or never invoking) them”). As the record
reflects, the defendant previously was arrested for OUI
on two separate occasions, on February 1 and October
4, 2008. Accordingly, the totality of the circumstances
indicate that the defendant understood his rights.

Additionally, the court properly determined that the
defendant’s course of conduct reflected a waiver of his
rights. See State v. Andino, supra, 173 Conn. App. 861.
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The defendant voluntarily answered multiple questions
concerning his whereabouts and his consumption of
alcohol on May 31, 2017. The defendant was provided
with, and declined, the opportunity to contact an attor-
ney and, instead, answered the questions he was asked.
“By speaking, the defendant has chosen unambiguously
not to assert his right to remain silent.” (Internal quota-
tion marks omitted.) State v. Silva, 166 Conn. App. 255,
285, 141 A.3d 916, cert. denied, 323 Conn. 913, 149 A.3d
495 (2016), cert. denied, U.S. , 137 S. Ct. 2118,
198 L. Ed. 2d 197 (2017). Considering the totality of the
circumstances, the court properly concluded that the
defendant implicitly waived his rights prior to volun-
teering his statements in response to questioning.

For the foregoing reasons, we are not persuaded by
the defendant’s claim that he did not voluntarily, know-
ingly, and intelligently waive his rights under Miranda
prior to responding to the postarrest interview form
questions. Accordingly, we conclude that the court
properly denied the defendant’s motion to suppress the
statements he made in response to police interrogation
while in custody.

II

The defendant next claims that the court improperly
denied amotion in limine in which he sought to preclude
the trial testimony of Krynski and Quagliaroli or, alter-
natively, an instruction permitting the jury to draw an
adverse inference against the state because Krynski
intentionally had turned off his body microphone for a
period of time during the traffic stop. According to
the defendant, Krynski’s action prevented the audio
recording of a conversation between Krynski and Quag-
liaroli that the defendant contends was potentially
exculpatory. The state responds that the defendant’s
claim fails because Krynski’s brief muting of his micro-
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phone did not constitute a failure to preserve evidence
or the destruction of evidence as argued by the defen-
dant.” We agree with the state that the defendant has
failed to establish the factual predicate for a due process
violation under either the state or federal constitution
arising out of the alleged deprivation of potentially
exculpatory evidence and that the court did not abuse
its discretion by denying the motion in limine.

The following additional facts, as found by the court
in its ruling on the motion in limine, and procedural
history are relevant to this claim. The mobile video/
audio recording device, or MVR, in Krynski’s cruiser
was first activated when he turned on his cruiser’s lights
to initiate the traffic stop of the defendant. The
recording—the entirety of which was admitted into evi-
dence at trial with minor redactions®—captured both
video and audio of the officers’ interactions with the
defendant, including the initial traffic stop, the adminis-
tration of the field sobriety tests, and his subsequent
arrest. Just prior to placing the defendant under arrest
at the scene, however, Krynski deactivated his body
microphone for approximately forty-eight seconds, dur-
ing which time he and Quagliaroli walked away from
the defendant to have a conversation. Because Krynski’s
body microphone provided the audio for the video
recording captured by the cruiser’s dashboard camera,
the audio portion of the conversation between Krynski
and Quagliaroli was not recorded. The video portion

" Alternatively, the state argues that any error was harmless because the
court provided the defendant with an unfettered opportunity to cross-exam-
ine the officers at trial about the content of the unrecorded conversation
and the purpose for turning off the microphone. Furthermore, it argues that
the entirety of the video recording—which continued even during the time
the microphone was muted—was available for review by the jury and consti-
tuted a complete recording of the defendant’s interaction with the troopers
at the scene.

8 The video was redacted only with respect to certain statements that
were made by both the defendant and the officers regarding the defendant’s
prior OUI history.
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of the recording, however, continued and showed that
the conversation between the officers took place away
from the defendant.

Prior to trial, the defendant filed a motion in limine
that sought to preclude Krynski and Quagliaroli from
testifying at trial because, according to the defendant,
Krynski’s deactivation of his body microphone while at
the scene was contrary to existing state police regula-
tions or directives and deprived the defendant of poten-
tially exculpatory evidence in violation of his right to
due process.’ In addition to asking the court to preclude
the testimony of both officers, the defendant alterna-
tively asked the court to instruct the jury that it was
permitted to draw an adverse inference against the state
regarding the missing audio—namely, that it would
have been unfavorable to the state.

The court conducted a hearing on the motion in
limine. The defendant presented testimony from a sin-
gle witness, Michael Mebane, a communication engi-
neer with the state police. The purpose of Mebane’s
testimony was to establish that the cruiser’s recording
equipment was functioning properly at the time of the
defendant’s arrest and, thus, that the lack of audio
resulted from Krynski’s intentional decision to turn off
his body microphone.' In his motion in limine and argu-
ment to the court, the defendant failed to point to any

% Quagliaroli, who arrived at the scene after Krynski requested an addi-
tional trooper, indicated that his cruiser also was equipped with a mobile
video/audio recording device but that he never activated his cruiser’s lights
and was unaware whether his vehicle had recorded anything. Although
Quagliaroli’s failure to initiate recording at the scene was also raised as a
basis for the motion in limine, that ground was abandoned at the hearing
on the motion after defense counsel had an opportunity to speak with
Quagliaroli.

10 Mebane testified that his responsibilities included the installation and
maintenance of all recording devices used by the state police and that all
troopers were obligated to ensure that any recording devices in a cruiser
they were using were operational and, if not, to report any problems. Mebane
indicated that he was unable to find any requests by Krynski for maintenance
of the recording equipment used at the time of the defendant’s arrest.
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then existing statutory or regulatory requirements that
imposed on the state police a duty to capture both audio
and video recordings of the entirety of an OUI traffic
stop. Rather, the defendant cited only to a portion of
the state police’s Administration and Operation Manual
(AOM) that contains general guidelines instructing
troopers to record continuously “all traffic stops.”
After hearing argument by counsel, the court indicated
that it would issue a decision after it had reviewed
the record, including the audio/video recording of the
traffic stop.

Prior to trial, the court made an oral ruling denying
the motion in limine. Significantly, in its oral ruling, the
court emphasized that the defendant’s account in his
motion regarding what had transpired during the period
of time that Krynski turned off his body microphone
was not accurate based on the court’s review of the
recording. Although the defendant stated in the motion
in limine that the officers had failed to record “oral
conversations with the defendant” and that the state
was unable to “furnish a complete copy of the [officer’s]
interactions with the defendant,” the court made the
following contrary findings on the basis of its review
of the video recording: “The video shows a conversation
between . . . Krynski and Quagliaroli many feet away
from the defendant. The defendant is not part of the
conversation. Although the defendant is not saying any-
thing, he’s constantly being recorded. In fact, there’s
one view that he’s laying his head on the roof of the
vehicle.”?

11 The defendant submitted only a single page of the referenced operational
manual into evidence. Krynski testified at trial that troopers are provided
with a digital copy of the AOM and that the manual contains guidelines
regarding the recording by troopers of their interactions with members of
the public. No other witness testified regarding the AOM guidelines.

12 At a posttrial hearing on the defendant’s motion for a new trial, in which
he raised a similar argument to those made in the motion in limine, the
court again corrected the defendant’s characterization of what was depicted
in the video recording. The court clarified that Krynski was not having a
discussion with the defendant when he turned off his body microphone.
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The court found that all interactions between the
officers and the defendant properly were recorded and
was not persuaded that the defendant had established
the existence of any legal duty on the part of Krynski
to record his conversation with Quagliaroli. The court
nevertheless also explained that, even if it were wrong
in that regard, it was not convinced that the failure to
record the conversation equated to a destruction of
evidence. For purposes of its analysis, however, the
court chose to presume without deciding that the troop-
er's unrecorded conversation was destroyed or other-
wise unpreserved evidence, and it applied the four fac-
tor balancing test set forth by our Supreme Court in
State v. Asherman, 193 Conn. 695, 724, 478 A.2d 227
(1984), cert. denied, 470 U.S. 1050, 105 S. Ct. 1749, 84
L. Ed. 2d 814 (1985), for determining whether a due
process violation under the state constitution had
occurred. The court concluded that, on balance, the
factors weighed in favor of the state.

The court also determined that the defendant had
failed to establish bad faith on the part of Krynski neces-
sary to sustain a federal due process violation, and the
defendant had also failed to establish any violation of
the confrontation clause. Although the court denied the
motion in limine, it indicated that it would grant the
defendant extra leeway in cross-examining the officers
about the unrecorded conversation. The court later filed
a posttrial written articulation of its ruling.’

Specifically, the court cautioned: “I want the record to be clear for any
appellate review that this is the second time that counsel for the defendant
. misstated the facts in a motion. It is not a slight misstep because the
video records accurately and is not . . . consistent to counsel’s representa-
tion. . . . The claim . . . that this recording was with the defendant and
while [Krynski] was talking to the defendant shut off the [microphone] . . .
is completely not accurate.”
¥ The defendant later submitted a proposed jury instruction that would
have informed the jury that it was permitted to draw an adverse inference
from Krynski’s having turned off his microphone. That proposed instruction
provided: “If you find that any member of [the] Connecticut State Police,
at any point in their investigation of [the defendant], failed to preserve any
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Both Krynski and Quagliaroli testified at trial and
were extensively cross-examined by the defendant.
During cross-examination, defense counsel asked Kryn-
ski why he had turned off his body microphone. Krynski
explained that he wanted to get a “second opinion”
from Quagliaroli as to whether he should arrest the
defendant and to confer about whether it was safe to
leave the defendant’s vehicle at the scene or it was
necessary to call a tow truck. Krynski agreed with
defense counsel that he had not wanted his conversa-
tion with Quagliaroli to “become part of the case in
evidence.”

During closing argument, defense counsel argued
that Krynski’s act of turning off his body microphone
and his testimony that he did not want his consultation
with Quagliaroli to become part of the evidence in the
case raised reasonable doubt regarding the defendant’s
guilt. Specifically, defense counsel argued that Krynski,
in needing to consult with Quagliaroli prior to initiating
the arrest, clearly had some concern regarding whether
the defendant had failed the sobriety tests, and,
according to defense counsel, Krynski’s doubt was
enough for the jury also to find reasonable doubt.

“The scope of our appellate review depends upon the
proper characterization of the rulings made by the trial

evidence, including, but not limited to, audio recordings derived from the
[recording] equipment installed in the trooper’s motor vehicle, you may infer
that such missing evidence would have been unfavorable to the state and
may further draw an inference that the unpreserved evidence was favorable
to [the defendant].” (Emphasis in original.) During the charging conference,
the defendant again pressed the court to provide an adverse inference
instruction to the jury. The state argued that such an instruction was not
justified given that no evidence was missing or destroyed and that the
defendant was free to make any assertion to the contrary in its closing
argument to the jury. The court agreed and declined to give the requested
instruction, referring in part to its earlier ruling on the motion in limine and
its conclusion that the officers properly “had the ability to shut off the [body
microphone] if they were in consultations.”



December 7, 2021 CONNECTICUT LAW JOURNAL Page 35A

209 Conn. App. 9 DECEMBER, 2021 33

State v. Bouvier

court.” (Internal quotation marks omitted.) State v.
Fowler, 102 Conn. App. 154, 159, 926 A.2d 672, cert.
denied, 284 Conn. 922, 933 A.2d 725 (2007). “[A] trial
court’s ruling on evidentiary matters will be overturned
only upon a showing of a clear abuse of the court’s
discretion.” (Internal quotation marks omitted.) State
v. Bruno, 236 Conn. 514, 549, 673 A.2d 1117 (1996). To
the extent that a ruling on a motion in limine turns
on a legal determination, however, our review of that
determination will be plenary. See State v. Isabelle, 107
Conn. App. 597, 604, 946 A.2d 266 (2008).

“[I]t is well established that there are two areas of
constitutionally guaranteed access to evidence such
that denying or foreclosing the defendant’s access to
that evidence may constitute a due process violation.

. The first situation concerns the withholding of
exculpatory evidence by the police from the accused.
. . . The second situation . . . concerns the failure of
the police to preserve evidence that might be useful
to the accused.” (Citations omitted; emphasis omitted,;
internal quotation marks omitted.) State v. Johnson,
288 Conn. 236, 275-76, 951 A.2d 1257 (2008).

“Despite these constitutional concerns, it is not suffi-
cient under the federal or state constitution for a defen-
dant simply to demonstrate that the police or the state
has failed to preserve evidence. With respect to a due
process violation for failure to preserve under the fed-
eral constitution, the United States Supreme Court has
held that the due process clause of the fourteenth
amendment requires that a criminal defendant . . .
show bad faith on the part of the police [for] failure to
preserve potentially useful evidence [to] constitute a
denial of due process of law. . . . Notably, in [Arizona
v. Youngblood, 488 U.S. 51, 58, 109 S. Ct. 333, 102 L. Ed.
2d 281 (1988)], the court observed that it had adopted
a higher burden for defendants seeking to demonstrate
a due process violation for failure to preserve evidence
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than that applicable to claims that the state has sup-
pressed or withheld exculpatory evidence in violation
of Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194,
10 L. Ed. 2d 215 (1963) (not requiring defendant to show
bad faith to demonstrate due process violation). The
court in Youngblood explained that it was unwilling to
read the fundamental fairness requirement of the [d]ue
[p]rocess [c]lause . . . as imposing on the police an
undifferentiated and absolute duty to retain and to pre-
serve all material that might be of conceivable eviden-
tiary significance in a particular prosecution. . . .

“In [State v. Morales, 232 Conn. 707, 723, 657 A.2d
585 (1995)], [our Supreme Court] rejected the federal
bad faith requirement for claims alleging a failure to
preserve in violation of our state constitution. Rather,
[it] maintained that, in determining whether a defendant
has been afforded due process of law under the state
constitution, the trial court must employ the . . . bal-
ancing test [previously set forth in State v. Asherman,
supra, 193 Conn. 724], weighing the reasons for the
unavailability of the evidence against the degree of prej-
udice to the accused. More specifically, the trial court
must balance the totality of the circumstances sur-
rounding the missing evidence, including the following
factors: the materiality of the missing evidence, the
likelihood of mistaken interpretation of it by witnesses
or the jury, the reason for its nonavailability to the
defense and the prejudice to the defendant caused by
the unavailability of the evidence.” (Citations omitted,;
emphasis in original; internal quotation marks omitted.)
State v. Johnson, supra, 288 Conn. 276-77.

On appeal, the defendant does not assert a Brady
violation premised upon the state’s withholding of
some existing evidence that is exculpatory in nature.

Y4 The defendant also has not raised or briefed any confrontation clause
violation on appeal. Accordingly, we do not address that aspect of the
court’s decision.
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Rather, the defendant frames his claim as one that chal-
lenges the state’s alleged destruction of or failure to
preserve evidence that he asserts was exculpatory. Spe-
cifically, the defendant argues that Krynski’s decision
to turn off his body microphone so that his conversation
with Quagliaroli was never recorded is, in essence, the
legal equivalent of the state failing to preserve or
destroying evidence. For the following reasons, we dis-
agree.

In Johnson, our Supreme Court was presented with
an analogous claim, which it rejected. Id., 270-81. In
Johnson, the defendant, who was appealing from a mur-
der conviction; id., 238; claimed that the court improp-
erly had denied a motion to dismiss in which he argued
that his due process rights under the state and federal
constitutions were violated because the investigating
police officers had “failed to preserve the methods by
which they interrogated” a key witness for the state by
not recording the entirety of all of the interviews they
conducted with the witness. Id., 270. The defendant
also claimed that the court improperly had denied his
request for an adverse inference instruction as an alter-
native remedy for the alleged due process violation.
Id., 270-71. Our Supreme Court clarified that “[t]he
defendant does not claim that the state withheld state-
ments made by [the witness] or that the state failed
to preserve the audiotaped statements that it created.
Rather, the defendant claims that the investigating
police officers had a duty to record the entirety of their
interviews with [the witness] and that their failure to
do so constituted a failure to preserve evidence within
the meaning of Morales and Youngblood.” 1d., 278. Our
Supreme Court disagreed with the defendant that the
police’s decision not to make recordings of what the
police characterized as “ ‘preinterview[s]’ ”; id., 271;
constituted a failure to preserve evidence that impli-
cated his due process rights. Id., 279.
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The court held that “the duty to preserve with which
Morales and Youngblood are concerned depends on the
government’s possession of evidence capable of being
preserved” and that the state’s duty to preserve evi-
dence does not encompass or implicate “the collection
and creation of evidence.” (Emphasis added.) Id. The
court agreed with the state’s contention that “the trial
court properly declined to dismiss the charges because
it correctly recognized the distinction between allega-
tions that the police had failed to preserve exculpatory
evidence and allegations that the police had failed to
creale evidence that might have been exculpatory.”
(Emphasis in original.) Id., 270. In other words, if the
police failed to make a recording of something they had
no legal obligation to record, a court cannot properly
conclude that the police withheld the production of
evidence or destroyed evidence, because, in fact, no
such evidence existed.

The defendant does not address or attempt to distin-
guish the holding in Joknson in his appellate brief but,
instead, cites to nonbinding and unpersuasive out-of-
state authorities to advance his argument that Krynski’s
intentional act of turning off his body microphone to
confer with another police officer should be treated as
the equivalent of the destruction of evidence. One of
the cases cited by the defendant, People v. Strobel, 14
N.E.3d 1202 (Ill. App. 2014), rather than supporting his
argument, in fact, is consistent with our Supreme
Court’s decision in Johnson.

In Strobel, the state appealed from a trial court ruling
granting a defendant’s motion in limine and barring the
state from presenting at trial dashboard camera video
of the defendant’s performance of field sobriety tests
and subsequent arrest, or from offering testimony from
officers regarding the same. Id., 1203. The video
recording did not contain any audio because the arresting
officer purportedly forgot to activate his cruiser’s audio
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device. Id. The Illinois appellate court reversed and
remanded, holding that the trial court had abused its
discretion by imposing discovery sanctions because the
state promptly had turned over the video, which “con-
tained no audio of the traffic stop because no audio
was ever recorded.” Id. Like in the present case, the
defendant argued that the absence of audio on the video
amounted to the destruction of evidence of what
occurred during the traffic stop, and the state argued
in response that, because no audio recording was ever
made and in the possession and control of the state,
the defendant’s argument was without merit. See id.
The appellate court agreed, stating that the record did
not “support any inference or suggestion that the police
or the prosecution intentionally or inadvertently
destroyed any preexisting discoverable evidence.”?
(Emphasis added.) Id., 1205.

Here, just like in Johnson and Strobel, the evidence
before the court showed that the police acted in a way
that resulted in the failure to create an audio recording.
Specifically, a state trooper intentionally chose not to
record audio of a brief exchange with another trooper
that, as found by the court, occurred away from the
defendant, without his involvement or that of any other
member of the public. In order to implicate due process
under either the federal or state constitution, however,
the defendant must first demonstrate that the police
or prosecution failed to preserve or destroyed some
evidence that actually existed. As the court in Johnson

1 The defendant, in relying on Strobel to support his claim, suggests that
it is fair to assume from the quoted language that the appellate court in
Strobel would have reached a different conclusion if the record before
it had established that the police officer intentionally had shut off the
microphone, as Krynski did in the present case. We disagree. The court’s
statement draws no distinction between intentional and inadvertent conduct
on the part of the police, mentioning both. Rather, the point the court
appears to make is that, regardless of the level of culpability, in order for
evidence to be withheld or destroyed it must be preexisting.
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made clear, the due process clause is not implicated
by a claim that, in the absence of an express legal duty
to do so, the state failed to collect or create certain
evidence.

Moreover, although the defendant asserts that the
officers had a legal duty to record their conversation
at the scene, the defendant fails to point to any duly
enacted statute or regulation as the source of such
a legal duty. Our research has revealed none directly
applicable or in effect at the time of the defendant’s
arrest.'® The defendant relies entirely on a single page
taken from a state police AOM regarding MVR recording
guidelines. The portion of the guidelines submitted into
evidence provides in relevant part: “The following inci-
dents must be recorded by sworn personnel who are
provided with vehicles equipped with MVR cameras,
regardless of their duty status: (1) All traffic stops,
criminal enforcement stops, assists to motorists, and
pedestrian contacts in their entirety . . . . In doing so,
troopers will ensure that . . . MVR equipment is not
deactivated until the enforcement action undertaken is
completed . . . .” (Emphasis added.) Nothing in the
record before us, however, supports a conclusion that
the procedures set forth in the AOM are anything more
than administrative directives or best practices, or that
the AOM guidelines created any cognizable due process
interest in the defendant as might be the case with a duly
enacted statute or properly promulgated regulation.'’

16 We are aware that General Statutes § 29-6d contains various provisions
discussing the use of body-worn recording equipment and dashboard cam-
eras by the state police, and that a version of this statute was in effect at
the time of the defendant’s traffic stop. Although referenced by the trial
court in its oral decision on the motion in limine, the defendant never relied
on § 29-6d as supporting his claim before the trial court nor has he raised
it or briefed its applicability, if any, on appeal. We accordingly decline to
discuss the statute further.

" The procedures for promulgating administrative regulations are set forth
in General Statutes § 4-168 of the Uniform Administrative Procedure Act
(UAPA), General Statutes § 4-166 et seq. The UAPA defines the term “regula-
tion” in relevant part: “[E]Jach agency statement of general applicability,
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Furthermore, the court made no determination, nor
is it determinable from the record, that the guidelines
on which the defendant relies were, in fact, actually
violated by the troopers. Krynski never fully disengaged
or deactivated the MVR equipment. The MVR’s dash-
board camera video recorded the entirety of the troop-
ers’ interactions with the defendant during the traffic
stop.

In sum, in order to establish a due process violation
premised on the state’s destruction of or failure to pre-
serve evidence, the defendant first must demonstrate
the existence of some actual evidence that was within
the control of the state. Here, the trooper’s choice not
to record audio of a consultation between himself and
another law enforcement officer did not result in the
creation of evidence that was capable of either preser-
vation or destruction. Because this basic factual predi-
cate underlying the alleged due process violation is
missing, the court properly rejected the defendant’s
constitutional claim.’® Accordingly, because this was
the sole basis advanced in the motion in limine for the
requested relief, the court did not abuse its discretion
in denying the motion in limine.

without regard to its designation, that implements, interprets, or prescribes
law or policy, or describes the organization, procedure, or practice require-
ments of any agency. The term . . . does not include (A) statements con-
cerning only the internal management of any agency and not affecting private
rights or procedures available to the public, (B) declaratory rulings issued
pursuant to section 4-176, or (C) intra-agency or interagency memoranda
. .. .” General Statutes § 4-166 (16).

18 As argued by the state, the court also concluded that, even if Krynski's
failure to record the conversation between himself and Quagliaroli was the
legal equivalent of the destruction of or the failure to preserve evidence of
that trooper’s conversation, a weighing of the Asherman factors militates
against the finding of a due process violation under our state constitution.
See State v. Asherman, supra, 193 Conn. 724. Because we conclude that
the defendant’s claim fails under the rationale in Johnson, we do not address
this alternative basis for affirming the court’s denial of the relief requested
in the motion in limine.
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Finally, the defendant claims that the court improp-
erly sustained the state’s objection to questions defense
counsel asked Krynski regarding a finding made by a
Department of Motor Vehicles (department) hearing
officer in an administrative proceeding that no probable
cause existed to arrest the defendant. On appeal, the
defendant appears to argue that the court should have
admitted evidence of the hearing officer’s finding of no
probable cause in order to impeach the “credibility” of
the arresting officers.” The defendant also appears to
assert that the hearing officer’s finding of no probable
cause is relevant and admissible to show that there was
no probable cause to arrest the defendant. We are not
persuaded.?

The following additional facts and procedural history
are relevant to our resolution of this claim. During cross-
examination, defense counsel asked Krynski whether,
at some point prior to trial, he had appeared before the
department in a driver’s license suspension proceeding
and presented the recording of the defendant’s arrest

9 During his cross-examination of Krynski, defense counsel attempted to
offer evidence of the hearing officer’s finding of no probable cause, and the
court ruled on the state’s objection to defense counsel’s offer outside of
the presence of the jury. The state subsequently called Quagliaroli to testify,
at which point the court had already precluded entry of the evidence through
Krynski. On appeal, the defendant asserts that, had he been allowed, he
would have attacked the credibility of both officers by using the hearing
officer’s no probable cause finding. Thus, although defense counsel did not
offer the evidence a second time or attempt to again raise his argument
during the cross-examination of Quagliaroli, we nonetheless conclude that
the defendant is not precluded from making his argument, as it relates to
Quagliaroli, on appeal.

2 Throughout his brief on appeal, the defendant additionally appears to
argue that the court’s preclusion of the testimony was not merely evidentiary
error but deprived him of a fair trial in violation of his constitutional rights.
The defendant did not make this claim to the trial court. Because we conclude
that the court properly excluded the testimony on well established eviden-
tiary principles, we are unpersuaded that the defendant’s right to a fair trial
was violated.
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to the department. The state objected, asked that the
jury be excused, and requested an offer of proof. In
response to the state’s request for an offer of proof,
defense counsel elicited testimony from Krynski that
he had testified at a department hearing concerning
the defendant’s arrest. Krynski confirmed that, at some
point following the department hearing, he had become
aware of the hearing officer’s findings. The hearing offi-
cer had concluded that, in her opinion, there was no
probable cause to arrest the defendant because he had
substantially passed the field sobriety tests, including
by maintaining his balance on the one leg stand test
for thirty-five seconds.

Defense counsel’s claim to the court was that he
had the right to cross-examine Krynski concerning the
hearing officer’s finding of no probable cause because
Krynski’s testimony regarding the finding could have
helped the jury make a determination concerning his
credibility, specifically with respect to his decision to
arrest the defendant based on his performance of the
field sobriety tests. On the basis of our review of the
arguments advanced by the state, it is clear that the
prosecutor perceived defense counsel’s argument to
be that the testimony concerning the hearing officer’s
finding of no probable cause was offered to attack the
witness’ credibility. The court’s comments, likewise,
reflect that it understood the defense counsel’s argu-
ment to be that the testimony was admissible to
impeach Krynski’s credibility. The court provided
defense counsel an opportunity to respond to the char-
acterization of his purpose for offering the testimony
as an attack on Krynski's credibility, and defense coun-
sel did not contest this characterization. The court sus-
tained the state’s objection and concluded that the evi-
dence was not helpful to the jury’s evaluation of the
credibility of the witness.
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We begin by setting forth our standard of review. “To
the extent [that] a trial court’s admission of evidence
is based on an interpretation of [our law of evidence],
our standard of review is plenary. For example, whether
a challenged statement properly may be classified as
hearsay and whether a hearsay exception properly is
identified are legal questions demanding plenary
review. . . . We review the trial court’s decision to
admit [or exclude] evidence, if premised on a correct
view of the law, however, for an abuse of discretion.
. . . The trial court has wide discretion to determine
the relevancy of evidence and the scope of cross-exami-
nation. . . . Thus, [w]e will make every reasonable
presumption in favor of upholding the trial court’s rul-
ing[s] [on these bases] . . . . In determining whether
there has been an abuse of discretion, the ultimate
issue is whether the court . . . reasonably [could have]
conclude[d] as it did.” (Internal quotation marks omit-
ted.) Weaver v. McKnight, 313 Conn. 393, 426, 97 A.3d
920 (2014).

A

The defendant first appears to argue that the testi-
mony concerning the hearing officer’s finding of no
probable cause was admissible to impeach the testifying
officers’ credibility. We are not persuaded.

“The purpose of impeachment is to undermine the
credibility of a witness so that the trier will disbelieve
him and disregard his testimony.” (Internal quotation
marks omitted.) State v. Valentine, 240 Conn. 395, 411,
692 A.2d 727 (1997). Impeachment seeks to prevent any
“inaccuracies [of a witness’ testimony from] go[ing]
unexposed and the truthfinding function of our trial
system [from] be[ing] hindered.” State v. Graham, 200
Conn. 9, 17, 509 A.2d 493 (1986); see id. (examining
impeachment of party’s own witness).
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Prior findings by a third party concerning the credibil-
ity of a witness are generally inadmissible to impeach
that witness’ credibility in a later proceeding. See
Weaver v. McKnight, supra, 313 Conn. 432-33; Manson
v. Conklin, 197 Conn. App. 51, 62-63, 231 A.3d 254
(2020).2 In Weawver, the mother of a stillborn infant
brought a negligence action against her obstetrician/
gynecologist and his medical group. Weaver v.
McKnight, supra, 396; see also Manson v. Conklin,
supra, 59. The trial court, over objection, permitted the
defendants to impeach the credibility of the plaintiffs’
expert witness using a censure that he had received
from a voluntary membership medical organization,
which contained a determination that the expert had
violated the organization’s code of professional ethics.
Weaver v. McKnight, supra, 424-25.

On appeal, our Supreme Court determined that the
court improperly had admitted the testimony concern-
ing the organization’s determinations in the censure
for the purpose of impeachment because it constituted
extrinsic evidence of a prior act of misconduct.? Id.,
432. Our Supreme Court noted that “[c]Jommentators
and courts in other jurisdictions . . . generally have
concluded that counsel should not be permitted to cir-
cumvent the [prohibition on extrinsic evidence] by tuck-
ing a third person’s opinion about prior acts into a

2! The defendant urges us to abandon the case law of this state and instead
follow the decision of the United States Court of Appeals for the Second
Circuit in United States v. White, 692 F.3d 235, 248 (2d Cir. 2012), in which
the Second Circuit determined that “witness[es] can be cross-examined
based on prior occasions when [their] testimony in other cases had been
criticized by [a] court as unworthy of belief.” (Internal quotation marks
omitted.) We decline to do so because it is not the province of this panel
to disregard binding authority of our Supreme Court or to overturn a decision
of another panel of this court.

2 “[E]xtrinsic evidence is inadmissible to prove a witness’ specific acts
of misconduct evidencing a character for untruthfulness.” State v. Durdek,
184 Conn. App. 492, 510, 195 A.3d 388, cert. denied, 330 Conn. 934, 194 A.3d
1197 (2018).



Page 46A CONNECTICUT LAW JOURNAL December 7, 2021

44 DECEMBER, 2021 209 Conn. App. 9

State v. Bouvier

question asked of the witness who has denied the act.”
(Internal quotation marks omitted.) Manson v. Conklin,
supra, 197 Conn. App. 61, citing Weaver v. McKnight,
supra, 313 Conn. 428. “Professor Colin C. Tait and Judge
Eliot D. Prescott, in their treatise about Connecticut
evidence law, also agree that a witness cannot be asked
about the opinions of others regarding the alleged mis-
conduct. C. Tait & E. Prescott, Connecticut Evidence
(4th Ed. 2008) §6.32.5, p. 362. They refer to [our
Supreme] [C]ourt’s decision in State v. Bova, [240 Conn.
210, 690 A.2d 1370 (1997)], as an example. In Bova,
[our Supreme] [C]ourt upheld a trial court’s decision
to preclude a party from asking a police officer about
another case in which a judge commented that another
witness was more credible than the police officer. . . .
Professor Tait and Judge Prescott [explain] in their
treatise . . . [that] [mis]conduct . . . can be proved
only by questions addressed to the witness, i.e., Did
you lie in case X? If the witness denies such misconduct,
the questioner must take the [witness’] answer and can-
not introduce extrinsic evidence.” (Citations omitted,;
internal quotation marks omitted.) Weaver v. McKnight,
supra, 429-30.

As our Supreme Court noted, “[t]he reasons for pro-
hibiting such questions are the same reasons for pre-
cluding extrinsic evidence in the first place. . . . The
Third Circuit described the risk as follows: Allowing
such a line of questioning not only puts hearsay state-
ments before the jury, it injects the views of a third
person into the case to contradict the witness. This
injection of extrinsic evidence not only runs afoul of
[the rules of evidence], but also sets the stage for a
mini-trial regarding a tangential issue of dubious proba-
tive value that is laden with potential undue prejudice.”
(Citations omitted; internal quotation marks omitted.)
Id., 430-31. Thus, our Supreme Court “conclude[d] that
the prohibition on introducing extrinsic evidence to
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contradict a witness who has denied the alleged prior
misconduct extends to cross-examining that witness
about the opinions of third parties regarding that mis-
conduct and whether the witness suffered any conse-
quences as a result.”” Id., 432.

This court recently considered a similar issue in Mamn-
son v. Conklin, supra, 197 Conn. App. 51. In that case,
the plaintiff brought a negligence and indemnification
action against a police officer and a city after the plain-
tiff collided with the officer’s cruiser while riding his
dirt bike in the city. Id., 52-53. Prior to trial, the court
precluded the plaintiff from impeaching the officer’s
credibility using the findings and conclusions contained
in a series of internal affairs investigative reports cre-
ated by the city’s police department, which documented
unrelated instances in which the officer had engaged
in misconduct and dishonesty.* Id., 55-56.

Relying on Weaver, this court affirmed the court’s
decision and determined that “the conclusions and find-
ings contained within the [internal affairs] reports con-
stitute extrinsic evidence of alleged prior misconduct
because they reflect the opinions of the department that
[the officer] acted untruthfully. Although the plaintiff

% Our Supreme Court noted that it “d[id] not decide whether a witness
may be asked about a determination by a judicial, state administrative
agency, or licensing board, not resulting in a perjury conviction, that the
witness testified untruthfully in a prior proceeding.” Weaver v. McKnight,
supra, 313 Conn. 432 n.9.

#This court acknowledged that “[t]he record is somewhat muddled
regarding the precise evidentiary use the plaintiff hoped to make of these
reports or the information contained in them.” Manson v. Conklin, supra,
197 Conn. App. 56. This court determined that the plaintiff offered the report
findings for one of two reasons: (1) to impeach the officer’s credibility using
specific instances of misconduct, or (2) to admit the actual findings to prove
that the officer had engaged in misconduct and had lied about it. Id., 56-57.
The trial court “appear[ed] to have understood [the plaintiff’s] argument to
be that he had a right to question [the officer] about the findings and
conclusions of the [internal affairs division], rather than asking [the officer]
directly whether he had engaged in misconduct.” Id., 57-58.
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would have been permitted to question [the officer]
about his misconduct, he would have been precluded
from offering extrinsic evidence of that misconduct if
denied by [the officer].” Id., 62. Thus, “[t]he plaintiff
could not circumvent these rules by questioning [the
officer] about the conclusions and findings contained
in the reports.” Id.

In the present case, we conclude that the hearing
officer’s finding of no probable cause is inadmissible.
If the trial court were to admit the hearing officer’s
finding to impeach the troopers’ credibility, it would
be tantamount to introducing extrinsic evidence to
attack the troopers’ credibility.”® Although in the present
case, unlike in Weaver and Manson, the hearing officer
made her findings in the context of an administrative
hearing and her findings did not contain an express
finding of untruthfulness, we nonetheless conclude that
the principles dictated in Weaver and Manson apply to
the present case because the finding was offered by
the defendant to impeach the credibility of witnesses
on the stand. If a hearing officer makes a finding at a
previous administrative hearing and a court admits that
finding in a subsequent proceeding to allow a party to
attack the credibility of a witness on the stand, the risk
of “inject[ing] the views of a third person into the case
to contradict th[at] witness” is patently present, and,

% We note that, even if the hearing officer’s findings did not constitute
inadmissible extrinsic evidence, offering evidence of the hearing officer’s
finding of no probable cause fails to impeach effectively the witnesses’
credibility. The mere fact that a third-party hearing officer disagreed with
the troopers’ conclusion that probable cause existed to arrest the defendant
does not necessarily mean that the hearing officer viewed the officers’
testimony as untruthful. Indeed, the hearing officer may have concluded
that the officers truthfully described the events surrounding the defendant’s
arrest, but that such facts, as a matter of law, did not create probable cause
to arrest the defendant. Thus, even if the court’s ruling was improper, it
nonetheless would have constituted harmless evidentiary error for these rea-
sons.
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thus, we are obligated to invoke the principles articu-
lated in the aforementioned cases to curtail that risk.
(Internal quotation marks omitted.) Weaver v.
McKnight, supra, 313 Conn. 430-31. Defense counsel
properly was permitted to, and did, cross-examine the
arresting officers about their administration of the field
sobriety tests to impeach their credibility. The court,
however, properly did not admit the hearing officer’s
finding of no probable cause to permit defense counsel
to impeach the witnesses’ credibility.

B

The defendant also appears to argue that the court
improperly excluded evidence of the hearing officer’s
finding of no probable cause because the evidence was
relevant and admissible to show that there was no prob-
able cause to arrest the defendant. We are not per-
suaded.

In his brief, the defendant asserted that the hearing
officer’s findings constituted “exculpatory evidence”
that there was not probable cause to arrest him, which
should have been admitted as evidence. During oral
argument, however, counsel for the defendant stated
that, although “ideally” he would have preferred that
the hearing officer’s finding of no probable cause be
admitted for its truth, it would be inadmissible as hear-
say for that purpose.

To the extent that the defendant maintains that the
hearing officer’s finding of no probable cause is relevant
and admissible to prove that no probable cause existed
to arrest the defendant, the defendant raises this argu-
ment for the first time on appeal and, thus, it is not
preserved for review. “[T]his court is not required to
consider a claim unless it was distinctly raised at the
trial or arose subsequent to the trial. . . . It is well
established, however, that an unpreserved claim is
reviewable under [State v. Golding, 213 Conn. 233, 239—
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40, 567 A.2d 823 (1989), as modified by In re Yasiel R.,
317 Conn. 773, 781, 120 A.3d 1188 (2015)] when (1) the
record is adequate to review the alleged claim of error;
(2) the claim is of constitutional magnitude alleging
the violation of a fundamental right; (3) the alleged
constitutional violation . . . exists and . . . deprived
the defendant of a fair trial; and (4) if subject to harmless
error analysis, the state has failed to demonstrate harm-
lessness of the alleged constitutional violation beyond
a reasonable doubt. . . . In the absence of any one of
these conditions, the defendant’s claim will fail. The
appellate tribunal is free, therefore, to respond to the
defendant’s claim by focusing on whichever condition
is most relevant in the particular circumstances.” (Cita-
tions omitted; internal quotation marks omitted.) State
v. Turner, 334 Conn. 660, 673, 224 A.3d 129 (2020).

Upon review of the record, we conclude that the
defendant’s claim is not reviewable because it fails
Golding’s second prong. See id. The defendant’s claim
is “purely evidentiary” in nature; see State v. Ampero,
144 Conn. App. 706, 721, 72 A.3d 435, cert. denied,
310 Conn. 914, 76 A.3d 631 (2013); and thus is not
“of constitutional magnitude alleging the violation of
a fundamental right . . . .” (Internal quotation marks
omitted.) State v. Turner, supra, 334 Conn. 673.

Further, even if we were to reach the merits of the
defendant’s argument, we would also conclude that no
constitutional violation exists because the hearing offi-
cer’s finding, if offered to prove that there was no proba-
ble cause to arrest the defendant, is nonetheless inad-
missible because it is not material. “A defendant . . .
may introduce only relevant evidence, and, if the prof-
fered evidence is not relevant, its exclusion is proper
. . . . Evidence is relevant if it tends to make the exis-
tence or nonexistence of any other fact more probable
or less probable than it would be without such evidence.
. . . To be relevant, the evidence need not exclude all
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other possibilities; it is sufficient if it tends to support
the conclusion [for which it is offered], even to a slight
degree.” (Citations omitted; internal quotation marks
omitted.) State v. Cerreta, 260 Conn. 251, 261-62, 796
A.2d 1176 (2002). “Relevant evidence . . . has a logical
tendency to aid the trier in the determination of an
issue.” (Emphasis added; internal quotation marks
omitted.) State v. Pena, 301 Conn. 669, 674, 22 A.3d 611
(2011). The commentary to the § 4-1 of the Connecticut
Code of Evidence explains that the code “expressly
requires materiality as a condition to relevancy in pro-
viding that the factual proposition for which the evi-
dence is offered must be material to the determination
of the proceeding . . . . The materiality of evidence
turns upon what is at issue in the case, which generally
will be determined by the pleadings and the applicable
substantive law.” (Citations omitted; internal quotation
marks omitted.) Conn. Code Evid. § 4-1, commentary.
The jury, which is the “sole trier of the facts” in a jury
trial; State v. Morgan, 274 Conn. 790, 802, 877 A.2d
739 (2005); ultimately “must find every element [of the
charged offense] proven beyond a reasonable doubt in
order to find the defendant guilty . . . .” (Emphasis
added; internal quotation marks omitted.) State v. Gon-
zalez, 311 Conn. 408, 419, 87 A.3d 1101 (2014).

Whether probable cause existed to arrest the defen-
dant is not an element of either of the offenses on which
the defendant was tried; see General Statutes §§ 14-222
and 14-227a (a) (1); and, thus, was not a material issue
before the jury.?® The jury, alone, was tasked with
determining whether, considering all of the facts and
circumstances before it, the prosecution proved beyond

% The defendant did not challenge the legality of his arrest before the
trial court. At no point did the defendant move to dismiss the case on the
basis of a lack of probable cause to arrest; see General Statutes § 54-56; or
file a motion to suppress that raised a similar claim. See Practice Book
§41-12.
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areasonable doubt that the defendant operated a motor
vehicle under the influence of alcohol or a drug. See
General Statutes § 14-227a (a) (1). The hearing officer’s
opinion considering probable cause, a nonissue in the
case, would not “aid the trier in the determination of”
that, or any, issue in the case. (Internal quotation marks
omitted.) State v. Pena, supra, 301 Conn. 674. Accord-
ingly, because the hearing officer’s finding of no proba-
ble cause was not material to the jury’s determination
of the case before it, we conclude that the hearing
officer’s finding would have been inadmissible for its
truth.

The judgment is affirmed.

In this opinion the other judges concurred.

BILLY WRIGHT ». COMMISSIONER
OF CORRECTION
(AC 43607)

Moll, Alexander and Vertefeuille, Js.
Syllabus

The petitioner, who had previously been convicted of murder, sought a writ
of habeas corpus, claiming that he received ineffective assistance from
his criminal trial counsel, S. The petitioner’s first trial resulted in a
mistrial following a hung jury, and, at the second trial, the jury found
the petitioner guilty. Following a trial, the habeas court granted the
petition for a writ of habeas corpus on the ground that, during the
petitioner’s second trial, S failed to present testimony from G, the peti-
tioner’s girlfriend at the time of the shooting, as an alibi witness. The
court emphasized that there was a hung jury at the petitioner’s first trial
and that, although it was not possible to discern the individual jurors’
credibility assessments, the only evidence contradicting the state’s evi-
dence at the first trial was G’s testimony. The court reasoned that,
therefore, one half of the first jury was unable to conclude that the state
had met its burden of proof in light of G’s testimony, and that G’s
testimony impacted the outcome of the first trial. From the judgment
rendered thereon, the respondent, the Commissioner of Correction, on
the granting of certification, appealed to this court. Held that the habeas
court incorrectly determined that S rendered ineffective assistance by
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failing to present an alibi defense: the court’s determination was based
on the improper assumption that the six jurors from the first trial who
did not vote in favor of finding the petitioner guilty were influenced by
G, and that G’s testimony contributed to the jury’s inability to conclude
that the state had met its burden of proof beyond a reasonable doubt;
moreover, although the jury requested playback of G’s testimony, G was
one of seven witnesses whose testimony was reviewed by the jury during
deliberations; accordingly, the court’s finding that S rendered deficient
performance by failing to call G as an alibi witness was inextricably
intertwined with its determination as to the reason for the hung jury in
the petitioner’s first trial, and because the reasons why there was a
hung jury are not ascertainable, it would be guesswork for the court to
attempt to determine such reasons.
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Opinion

ALEXANDER, J. The respondent, the Commissioner
of Correction, appeals from the judgment of the habeas
court granting the petition for a writ of habeas corpus
filed by the petitioner, Billy Wright. On appeal, the
respondent claims that the court incorrectly determined
that the petitioner’s criminal trial counsel had rendered
ineffective assistance by failing to present an alibi
defense. We agree and, accordingly, reverse the judg-
ment of the habeas court.
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The petitioner was originally tried in 2010 for the
April 27, 2008 murder of Ronald Bethea in violation of
General Statutes § 53a-b4a (a). State v. Wright, 152
Conn. App. 260, 261, 96 A.3d 638 (2014), rev’d, 322 Conn.
270, 140 A.3d 939 (2016).! The murder occurred outside
of the Cardinal’s Club in New Haven at approximately
1:47 a.m. 1d., 262—63. The trial court declared a mistrial
after a hung jury, and a retrial took place in 2011. Id.,
261-62. At the second trial, the jury found the petitioner
guilty of murder, and the court imposed a sentence of
sixty years of imprisonment. Id., 262.

The petitioner initiated this habeas action, and, on
March 1, 2018, he filed an amended petition that con-
tained four counts. Only the first count, in which the
petitioner alleged ineffective assistance of his criminal
trial counsel, Richard Silverstein, for, inter alia, failing
to present an alibi defense at his second criminal trial,
is relevant to this appeal.? With respect to this claim,
the petitioner alleged that a “fundamental difference
between the first and second trials was that [Silverstein]
did not pursue an alibi defense and did not produce
evidence which established an alibi defense which had
been produced at the first trial. An inference can be
drawn that, but for trial counsel’s failure to produce an
alibi defense and evidence in support of an alibi defense,
the result of the petitioner’s second trial would have
been different.”

A trial on the petitioner’s habeas petition was held
on July 12 and August 30, 2018, and January 11 and
February 28, 2019. The petitioner presented multiple

! The petitioner filed a direct appeal from the judgment of conviction.
State v. Wright, supra, 152 Conn. App. 260In that appeal, this court reversed
the judgment of conviction and remanded the case for a new trial. Id., 282.
Our Supreme Court granted certification and reversed this court’s decision
and remanded the case with direction to affirm the judgment of conviction.
State v. Wright, 322 Conn. 270, 272, 291, 140 A.3d 939 (2016).

% Silverstein did not represent the petitioner in his first criminal trial.
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witnesses. Stephanie Gonzalez, the petitioner’s girl-
friend at the time of the shooting and the mother of
his child, testified in a manner consistent with her testi-
mony at the petitioner’s first criminal trial. She stated
that, on the night the victim was shot, she got home
between 11:30 p.m. and 12 a.m. after picking up their
son from her grandmother’s house. When she arrived
home, the petitioner was asleep in their apartment. She
further explained that she slept in the same bed as the
petitioner and woke up a few times when her son woke
up, “around 3, 4 then around, like, 6, 7 [0’clock] in the
morning.” Each time she woke up, the petitioner was
still asleep in their bed. She further testified that she
met with Silverstein about testifying at the petitioner’s
second criminal trial. When she arrived at Silverstein’s
office on the morning she planned to testify, however,
he told her she would not have to testify because “[h]e
felt like he had a strong case and he didn’t need me

”

Attorney Jeffrey Kestenband testified as a criminal
defense expert. In this capacity, he opined “that reason-
ably competent trial counsel would have called . . .
Gonzalez to testify as an alibi witness at the second
trial.” He explained that Gonzalez’ testimony provided
direct evidence that the petitioner had an alibi for the
time of the crime. Further, Kestenband testified that
the lack of a jury verdict in the first trial, as well as the
fact that the jury in the first trial asked to have Gonzalez’
testimony read back during its deliberations, suggested
that at least some jurors credited her testimony. He
emphasized the importance of the hung jury, stating
that “[i]t was six to six,? which would tend to suggest

3 Kestenband testified that he had reviewed the transcripts of the petition-
er’s first trial. Included in those transcripts was the following statement
made by the court: “The court has received a note from the jury . . . . It
reads as follows . . . we are unable to reach a unanimous decision, we are
still six guilty, six not guilty.” The court then declared a mistrial.
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that the state had a hard time proving its case, and
when you also consider the fact that [Gonzalez] not
only provided evidence that, if credited, would have
established that [the petitioner] was not guilty, but that
she was the only witness called by the defense. That is
really important information to consider when deciding
how to defend [the petitioner] at the second trial.”
(Footnote added.) Kestenband also opined that there
was a reasonable probability that a different outcome
would have occurred in the petitioner’s second trial if
Silverstein had called Gonzalez and presented an alibi
defense. On cross-examination, Kestenband admitted
that it was possible that the jurors from the first trial
did not credit Gonzalez’ testimony, and, instead, found
that the state had not proven its case beyond a reason-
able doubt. However, he also stated that, “when I con-
sider evidence as an expert and analyze it that way,
I'm not really focusing on possibilities because almost
anything is possible. 'm focused on reasonable proba-
bilities, and while [I] acknowledge that it’s possible, I
find it unlikely that it’s reasonably probable that that
occurred.”

Silverstein testified that his defense theory was to
show that the police had conducted a flawed and incom-
plete investigation, and he stated that he “had to change
it up” from the defense presented in the first trial
because he was “not gonna try the same case that didn’t
result in a not guilty.” Silverstein also attacked the
state’s identification evidence against the petitioner
during the second criminal trial. He believed that the
juryinthe first trial had voted eleven to one or ten to two
in favor of convicting, and stated that he had ordered
the transcripts of the first trial only through closing
arguments, because “anything after the closing argu-
ment I'm not interested in . . . .” After he was
informed that the hung jury actually was divided six
to six, Silverstein said that would not change how he
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handled the petitioner’s defense. Silverstein explained
that he did not recall speaking to Gonzalez during the
petitioner’s trial but also testified that he reviewed her
testimony from the first trial and “didn’t find her credi-
ble and didn’t think she’d do a good job, and I didn’t
think she did a good job during the first case . . . .”
He believed that, if Gonzalez had been credible at the
first trial, the jury would have returned a not guilty
verdict. He further explained that he listed Gonzalez as
a potential witness, served her with a subpoena, and
informed the trial court that he intended to call her as
a witness in order to keep the prosecutor “off balance
as much as possible” even though he “had no intention
of doing it . . . .”

On October 25, 2019, the habeas court issued a memo-
randum of decision granting the petition for a writ of
habeas corpus on the ground that Silverstein rendered
ineffective assistance of counsel when he failed to pres-
ent an alibi defense.! It concluded that Silverstein ren-
dered deficient performance when he did not call Gonzalez
as an alibi witness and that this deficient performance
prejudiced the petitioner. The court vacated the peti-
tioner’s conviction and remanded the case for a new
criminal trial.

The court discussed the evidence presented at the
petitioner’s first and second trials, stating that there
were “several notable differences,” with one being that
Gonzalez was not called as an alibi witness at the second
trial. The court then addressed the testimony presented
at the habeas trial. It discussed Gonzalez’ testimony
that the petitioner was asleep when she arrived home
and remained there until morning, as well as the fact
that Gonzalez was available to testify at the petitioner’s

* The court rejected the petitioner’s remaining claims of ineffective assis-
tance of counsel, a violation of due process, and actual innocence. The
petitioner has not challenged those aspects of the habeas court’s decision.



Page 58A CONNECTICUT LAW JOURNAL December 7, 2021

56 DECEMBER, 2021 209 Conn. App. 50

Wright v. Commissioner of Correction

second trial and had met with Silverstein the day he
was scheduled to present the defense. The court found
Gonzalez’ testimony to be credible. The court noted
Kestenband’s testimony and found his “analyses to be
persuasive.” The court stated that Kestenband “con-
cluded that reasonably competent trial counsel would
have called Gonzalez as an alibi witness in the second
trial. The impact that Gonzalez had on the first trial
weighs in favor of calling her to discredit or negate
Denard Lester’s testimony in the second trial.> According
to Kestenband, it was unreasonable for Silverstein to
not call Gonzalez as an alibi witness because no one
identified the petitioner as the shooter, but more than
one witness placed the petitioner at the [Cardinal’s]
Club. Gonzalez’ testimony would directly contradict the
tenuous identification evidence that placed the peti-
tioner at the club. . . . Thus, it was more important to
call Gonzalez in the second trial when compared to the
first trial.” (Footnote added.)

In its decision, the court emphasized the hung jury
in the petitioner’s first trial and the jury’s request for
a playback of Gonzalez’ testimony. The court stated
that, “[a]lthough it is not possible to discern the individ-
ual jurors’ credibility assessments, the only defense evi-
dence that contradicted the circumstantial evidence

. . was the alibi supported by Gonzalez. Stated some-
what differently, all twelve jurors in the second trial
found the tenuous circumstantial evidence sufficient to
convict the petitioner, yet one half of the first jury was
not able to conclude that the state had met its burden

>On the night the murder took place, video surveillance showed that,
shortly before the shooting, Lester gave “ ‘dap,’ ” a brief hug and handshake,
to a person who then shot the victim. State v. Wright, supra, 152 Conn.
App. 278. At the petitioner’s first trial, Lester testified that he knew the
petitioner by the name “ ‘Wild Billy’ ” and identified the petitioner as the
person to whom he gave “‘dap . . . .”” Id., 279. At the petitioner’s second
trial, however, Lester testified that on the night of the murder, the petitioner
was not the individual to whom he gave “ ‘dap.’” Id.
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of proof in light of the alibi provided by Gonzalez.
Clearly, Gonzalez had an impact on the outcome of
the first trial.” (Emphasis added.) The court found
that Silverstein made his assessments about Gonzalez’
testimony “without the knowledge that the jury was
evenly divided in the first trial. Silverstein’s oblique
assessment of her alibi testimony was premised on Sil-
verstein’s overly myopic view that a hung jury and [a]
mistrial are not a defense victory.” The court discussed
the variety of ways the defense can call into question
identification evidence and noted that Silverstein chal-
lenged both the identification evidence and the police
investigation. The court found that “attacking the identi-
fication procedures themselves or the reliability of eye-
witness identifications may create reasonable doubt,
but notin the manner an alibi witness can.” (Emphasis
added.)

The court stated that it “cannot determine any rational
basis for Silverstein to not present Gonzalez’ alibi testi-
mony, even if the state attempted to show that she was
biased because she was the petitioner’s girlfriend and
mother of their child.” The court further stated that,
“[a]lthough the jury in the first criminal trial theoreti-
cally may have been unable to reach a unanimous ver-
dict solely because of disagreement as to the identifica-
tion evidence, which would require completely negating
or discounting Gonzalez’ testimony, the court does not
find such a scenario plausible. The fact that the jury
requested playback of Gonzalez’ testimony underscores
that her testimony influenced the deliberations and
contributed to the jury being unable to conclude that
the state had met its burden of proof beyond a reason-
able doubt.” (Emphasis added.)

The court concluded that Silverstein rendered inef-
fective assistance of counsel, stating: “Given all of the
foregoing, the court concludes that [Silverstein] ren-
dered deficient performance by not calling [Gonzalez]
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as an alibi witness . . . [and] that this deficient perfor-
mance prejudiced the petitioner. The jury did not hear
alibi evidence that previously had a discernible impact
by contributing to an evenly divided jury and mis-
trial.” (Emphasis added.)

On October 31, 2019, the respondent filed a petition
for certification to appeal, which the court granted. On
appeal, the respondent argues that the habeas court
incorrectly determined that the petitioner received inef-
fective assistance of counsel because Silverstein did
not present Gonzalez as an alibi witness. Specifically,
the respondent contends that the court improperly
based its ruling on its determination that one “half of
the first jury was not able to conclude that the state
had met its burden of proof in light of the alibi provided
by Gonzalez . . . .” (Internal quotation marks omit-
ted.) We agree with the respondent and, therefore, we
reverse the judgment of the habeas court with respect
to the claim of ineffective assistance for failure to pres-
ent an alibi defense.

We first set forth the legal principles relevant to our
resolution of this appeal. “Our standard of review of a
habeas court’s judgment on ineffective assistance of
counsel claims is well settled. In a habeas appeal, this
court cannot disturb the underlying facts found by the
habeas court unless they are clearly erroneous, but our
review of whether the facts as found by the habeas court
constituted a violation of the petitioner’s constitutional
right to effective assistance of counsel is plenary. . . .

“In Strickland v. Washington, [466 U.S. 668, 687, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984)], the United States
Supreme Court established that for a petitioner to pre-
vail on a claim of ineffective assistance of counsel, he
must show that counsel’s assistance was so defective
as to require reversal of [the] conviction . . . . That



December 7, 2021 CONNECTICUT LAW JOURNAL Page 61A

209 Conn. App. 50 DECEMBER, 2021 59

Wright v. Commissioner of Correction

requires the petitioner to show (1) that counsel’s perfor-
mance was deficient and (2) that the deficient perfor-
mance prejudiced the defense. . . . Unless a [peti-
tioner] makes both showings, it cannot be said that
the conviction . . . resulted from a breakdown in the
adversary process that renders the result unreliable.

. Because both prongs . . . must be established for
a habeas petitioner to prevail, a court may dismiss a
petitioner’s claim if he fails to meet either prong.” (Inter-
nal quotation marks omitted.) Anderson v. Commis-
stoner of Correction, 201 Conn. App. 1, 11-12, 242 A.3d
107, cert. denied, 335 Conn. 983, 242 A.3d 105 (2020).

In the present case, the court erred in concluding
that Silverstein rendered deficient performance when
he did not call the alibi witness because its determina-
tion was based on the improper assumption that six
jurors from the first trial were “influenced [in] delibera-
tions” by the alibi witness and that the alibi testimony
“contributed to the jury being unable to conclude that
the state had met its burden of proof beyond a reason-
able doubt.” In concluding that Silverstein’s perfor-
mance was deficient, the court repeatedly referenced
its finding that the alibi witness’ testimony was the
cause of the hung jury at the petitioner’s first trial. The
court determined that one “half of the first jury was
not able to conclude that the state had met its burden of
proof in light of the alibi provided by Gonzalez. Clearly,
Gonzalez had an impact on the outcome of the first
trial.”

“It is a settled doctrine in Connecticut that a valid
jury verdict in a criminal case must be unanimous. . . .
A nonunanimous jury therefore cannot render any find-
ing of fact. . . . The jury’s inability to reach a unani-
mous verdict . . . does not shed any light on the jury’s
assessment of the merits of the evidence presented

” (Citations omitted; internal quotation marks
omltted) State v. Covington, 184 Conn. App. 332, 342,
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194 A.3d 1224 (2018), affd, 335 Conn. 212, 229 A.3d
1036 (2020).

Furthermore, as this court noted in Dieudonne v.
Commissioner of Correction, 141 Conn. App. 151, 162
n.6, 60 A.3d 385 (2013), appeal dismissed, 316 Conn.
474, 112 A.3d 157 (2015), “Yeager [v. United States, 557
U.S. 110, 129 S. Ct. 2360, 174 L. Ed 2d 78 (2009)] warns
against guesswork in ascribing reasons why the jury
failed to reach a verdict . . . .” (Emphasis omitted.)
Although decided in a different context, Yeager is
instructive on this issue.’ In Yeager, the United States
Supreme Court held that, “[b]ecause a jury speaks only
through its verdict, its failure to reach a verdict can-
not—by negative implication—yield a piece of informa-
tion that helps puts together the trial puzzle.
Unlike the pleadings, the jury charge, or the evidence
introduced by the parties, there is no way to decipher
what a hung count represents. . . . A host of reasons—
sharp disagreement, confusion about the issues,
exhaustion after a long trial, to name but a few—could
work alone or in tandem to cause a jury to hang. To
ascribe meaning to a hung count would presume an
ability to identify which factor was at play in the jury
room. But that is not reasoned analysis; it is guesswork.”
(Citations omitted; footnote omitted.) Yeager v. United
States, supra, 121-22; see also United States v. Botti,
722 F. Supp. 2d 207, 212 (D. Conn. 2010) (“[A] hung
count means nothing in [posttrial] analyses. It cannot
be made to mean anything.”), aff'd, 711 F.3d 299 (2d
Cir. 2013).

5 In Yeagerv. United States, supra, 557 U.S. 110, the United States Supreme
Court had to determine the legal consequences of a hung jury on some
counts and an acquittal on other counts for the purposes of issue preclusion
and double jeopardy. The court concluded that, for double jeopardy and
issue preclusion purposes, “courts should scrutinize the jury’s decisions,
not its failures to decide,” and held that “the consideration of hung counts
has no place in the [issue preclusion] analysis.” Id., 122.
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Although the habeas court correctly noted that “it is
not possible to discern the individual jurors’ credibility
assessments,” it then incorrectly determined that Gon-
zalez’ testimony had a positive impact on the jury when
it found that “[t]he jury did not hear alibi evidence that
previously had a discernible impact by contributing
to an evenly divided jury and mistrial.” (Emphasis
added.)

Additionally, both the petitioner and the habeas court
emphasized the fact that the jury requested playback
of Gonzalez’ testimony during their deliberations. Gon-
zalez was one of seven witnesses whose testimony was
reviewed by the jury during deliberations. The peti-
tioner cites a number of cases for the proposition that
“a request by a jury may be a significant indicator of
[its] concern about evidence and issues important to
[its] resolution of the case.” (Internal quotation marks
omitted.) None of these cases, however, is directly
on point.’

"The cases that the petitioner cites for this proposition each involve
appeals based on evidentiary rulings. In State v. Devalda, 306 Conn. 494,
496, 50 A.3d 882 (2012), on appeal, the defendant argued, inter alia, that
the trial court improperly omitted limiting language in its jury instructions
regarding the statutory definition of kidnapping. During deliberations, the
jury in that case sent a note to the court asking it to “reread the definitions
of the laws,” at which point the court repeated the instruction, including
the improper omission. (Internal quotation marks omitted.) Id., 510. Further,
the jury requested playback of witness testimony relating to crucial time
periods relating to the kidnapping charge. Id., 510-11. Our Supreme Court
concluded that it was reasonably possible that the improper instruction had
the effect of misleading the jury. Id., 511. In State v. Miguel C., 305 Conn.
562, 564, 46 A.3d 126 (2012), the defendant appealed his convictions of
sexual assault in the first degree and risk of injury to a child, claiming that
a portion of the complainant’s testimony was improperly admitted and that,
as a result, the verdict was substantially affected. In analyzing the risk of
unfair prejudice to the defendant, our Supreme Court stated that it “need

not speculate about the prejudicial effect . . . because the jury’s note to
the court during deliberations provides insight into the facts that the jury
considered when it was reaching its verdict. . . . [B]y asking to rehear the
portion of the testimony [that was stricken] . . . the jury evidenced its

belief that the stricken testimony was significant.” Id., 577-78.
In State v. Carter, 232 Conn. 537, 538, 656 A.2d 657 (1995), the defendant
appealed from the trial court’s failure to give a self-defense instruction to
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After our thorough review of the record, we conclude
that the habeas court’s finding that Silverstein rendered
deficient performance by failing to call Gonzalez as
an alibi witness was inextricably intertwined with its
determination as to the reason for the hung jury in the
petitioner’s first trial. The reasons why there was a hung
jury are not ascertainable, and, therefore, it would be
“guesswork” to attempt to determine such reasons. See
Yeager v. United States, supra, 557 U.S. 122. Accord-
ingly, the judgment of the habeas court must be
reversed insofar as it was predicated on the court’s
improper assumption that one half of the members of
the jury in the first trial voted for an acquittal due to
the alibi testimony.

The judgment is reversed only with respect to the
habeas court’s determination that Silverstein provided
ineffective assistance of counsel by failing to present
an alibi defense and the case is remanded for a new
trial as to that issue; the judgment is affirmed in all
other respects.

In this opinion the other judges concurred.

the jury. In determining whether the trial court erred when it declined to
give the instruction, our Supreme Court discussed the evidence presented
at trial, as well as the jury’s concern regarding the issue of self-defense, as
evidenced by a note sent by the jury to the court during deliberations in
which it asked if the court had addressed the issue of self-defense in its
charge. Id., 549. The court stated that it has “recognized that a request by
a jury may be a significant indicator of [its] concern about evidence and
issues important to [its] resolution of the case.” Id. The court concluded
that there was sufficient evidence to raise the issue of self-defense, and that
the instruction should have been given to the jury. Id., 549-50. Last, in State
v. Moody, 214 Conn. 616, 617, 627, 573 A.2d 716 (1990), the defendant
appealed his murder conviction, arguing, inter alia, that the trial court erred
in denying his motion in limine and in permitting the state to present irrele-
vant and prejudicial evidence. After it determined that certain evidence had
been admitted in error, our Supreme Court analyzed whether the error was
harmful. Id., 629. During deliberations, the jury sent the court a question
about the evidence that had been admitted in error, and our Supreme Court
determined that the question showed that the jury found the piece of evi-
dence important, that it had been misled by the evidence, and, therefore,
that the error was harmful. Id., 629-30.
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STATE OF CONNECTICUT v. CARLTON BUTLER
(AC 43812)

Prescott, Alexander and Bishop, Js.
Syllabus

The defendant, against whom the charges of the crimes of risk of injury to
a child and breach of the peace in the second degree were dismissed
following his completion of a statutory (§ 54-561) two year, supervised
diversionary program for persons with psychiatric disabilities, appealed
from the judgment of the trial court granting the state’s motion to
open the judgment of dismissal. As a condition to his admission to the
diversionary program, the defendant agreed that he would not have
any contact with minors, which included volunteering or working with
minors in any capacity and visiting any areas that were frequented by
minors. After the trial court received a report stating that the defendant
had successfully completed all of the counseling sessions required by
the program, it held a hearing to address the dismissal of the charges.
At that hearing, the state argued that the court should not grant a
dismissal in light of a final progress report, issued by the Court Support
Services Division, which stated that the defendant had not completed
the program satisfactorily, and a letter from the defendant’s probation
officer, which was attached to the report and indicated that the officer
had received information from an anonymous source that the defendant
recently had volunteered for a YMCA trip that involved minors. The
officer stated that he was unable to verify the accuracy of this claim
but that the director of alocal YMCA had informed him that the defendant
had unsuccessfully applied for three employment positions as a camp
counselor while he was enrolled in the diversionary program. Addition-
ally, the officer’s letter stated that the defendant had failed to report to
probation for his last scheduled appointment. The state did not request
a continuance or a stay to conduct further investigation into these
allegations nor did it offer any testimony or other evidence to corrobo-
rate the defendant’s purported lack of success in completing the pro-
gram. In response to the state’s argument, defense counsel informed
the trial court that the defendant’s father, who he claimed drove the
defendant everywhere, confirmed that the defendant had not been on
a YMCA trip and that he had not driven the defendant to the YMCA to
apply for any jobs. The trial court dismissed the case and, the following
day, the state filed a motion to open the dismissal, claiming that it had
obtained additional information demonstrating that the defendant had
not successfully completed the diversionary program, including video
footage of the defendant working at a summer camp for children. The
trial court granted the state’s motion, concluding that the dismissal was
erroneously granted because it was based on false information, and the
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defendant appealed to this court. Held that the trial court could not
properly entertain or grant the state’s motion to open, as it lost subject
matter jurisdiction once it dismissed all charges, and, accordingly, the
state’s only available means to overturn the trial court’s decision was
through the appeal process, which it elected not to pursue: in the absence
of any overriding statutory or constitutional provision, a criminal court’s
common-law jurisdiction over a criminal proceeding ends after that
court renders a final disposition of all charges contained in the informa-
tion, and, in the present case, the trial court rendered a final judgment
when it dismissed the charges against the defendant, and it failed to
provide a legal basis for its exercise of power over the motion to open
following such judgment; moreover, the statute (§ 52-212a) that provides
that a judgment rendered in the Superior Court may be opened if a
motion to open is filed within four months of the date on which the
judgment was rendered is expressly limited to civil judgments, and our
Supreme Court in State v. McCoy (331 Conn. 561) fully abrogated any
suggestion by that court in State v. Wilson (199 Conn. 417) that the four
month rule also applied in the context of final criminal judgments;
furthermore, the state failed to satisfy the requirements of the civil rule
that a court has intrinsic powers to open a judgment obtained by fraud,
as the trial court did not find that defense counsel’s representations
were made with an intent to deceive and it did not indicate in granting
the motion to open that it was doing so on the basis that the judgment
of dismissal was obtained by fraud; additionally, the judgment of dis-
missal was not analogous to a new prosecution of a defendant on the
same charges following a dismissal predicated on the entry of a nolle
prosequi, as a judgment following a nolle prosequi is made without
prejudice, and public policy did not support the opening of the judgment
in the present case, as significant liberty and finality of judgment inter-
ests attached when the trial court granted an unconditioned judgment
of dismissal and the defendant agreed to take on certain conditions and
burdens associated with the program in exchange for the statutory
assurance that, if he completed the program, the charges would be
erased, and he lost those statutory rights when the trial court opened
the judgment through a procedure outside of the statutory scheme.
(One judge dissenting)

Argued May 24—officially released December 7, 2021
Procedural History

Information charging the defendant with the crimes
of risk of injury to a child and breach of the peace in
the second degree, brought to the Superior Court in
the judicial district of Ansonia-Milford, geographical
area number five, where the court, Brown, J., granted
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the defendant’s application to participate in a statutorily
authorized diversionary program; thereafter, the court,
McShane, J., rendered judgment dismissing the infor-
mation; subsequently, the court, McShane, J., granted
the state’s motion to open the judgment of dismissal,
from which the defendant appealed to this court.
Reversed; judgment directed.

Kenneth Rosenthal, for the appellant (defendant).

Rocco A. Chiarenza, assistant state’s attorney, with
whom, on the brief, were Margaret E. Kelley, state’s
attorney, Rebecca A. Barry, supervisory assistant state’s
attorney, and Mary A. SanAngelo, senior assistant
state’s attorney, for the appellee (state).

Opinion

PRESCOTT, J. This appeal requires us to determine,
as a matter of first impression, whether a criminal court
has the power to open a judgment of dismissal rendered
by the court after concluding that a defendant satisfac-
torily has completed a statutorily authorized diversion-
ary program. Specifically, the defendant, Carlton Butler,
appeals from the judgment of the trial court granting
the state’s motion to open a judgment of dismissal that
the court rendered following a determination that he
satisfactorily had completed a two year, supervised
diversionary program for persons with psychiatric disa-
bilities in accordance with General Statutes § 54-561.!

! General Statutes § 54-561 provides in relevant part: “(a) There shall be
a supervised diversionary program for persons with psychiatric disabili-
ties . . . .

“(e) Upon confirmation of eligibility and consideration of the treatment
plan presented by the Court Support Services Division, the court may grant
the application for participation in the program. . . . The person shall be
subject to the supervision of a probation officer who has a reduced caseload
and specialized training in working with persons with psychiatric disabili-
ties. . . .

“(g) Any person who enters the program shall agree: (1) To the tolling
of the statute of limitations with respect to such crime or violation; (2) to
a waiver of such person’s right to a speedy trial; and (3) to any conditions
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The defendant claims that the trial court lacked the
power to open the judgment of dismissal once rendered
and that, by doing so, it violated important liberty and
finality of judgment interests. The state responds that
the trial court possessed both subject matter jurisdic-
tion and the authority to open the judgment of dismissal
because the state filed its motion to open the judgment
“within four months [of rendering the judgment of dis-
missal] and the dismissal was predicated on a material
misrepresentation made to the court.” We agree with
the defendant that the court lacked the power to grant
the state’s motion to open the judgment. Accordingly,
we reverse the judgment of the trial court.

The procedural history relevant to our consideration
of the present appeal is not in dispute. In June, 2017,
the defendant was charged with risk of injury to a child
in violation of General Statutes § 53-21 and breach of
the peace in the second degree in violation of General
Statutes § 53a-181. The charges arose from an incident
that allegedly occurred at a McDonald’s restaurant in
Derby. According to the state, an employee of the res-
taurant entered the restaurant’s public bathroom and
discovered the defendant in a bathroom stall with a
twelve year old boy. The employee observed that the
boy had his pants down and that the defendant was

that may be established by the division concerning participation in the
supervised diversionary program including conditions concerning participa-
tion in meetings or sessions of the program. . . .

“(@) If such person satisfactorily completes the assigned program, such
person may apply for dismissal of the charges against such person and the
court, on reviewing the record of such person’s participation in such program
submitted by the Court Support Services Division and on finding such satis-
factory completion, shall dismiss the charges. . . . Except as provided in
subsection (j) of this section, upon dismissal, all records of such charges
shall be erased pursuant to section 54-142a. An order of the court denying
a motion to dismiss the charges against a person who has completed such
person’s period of probation or supervision or terminating the participation
of a person in such program shall be a final judgment for purposes of
appeal. . . .”
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standing behind and to the side of the boy with his
own shorts down and his genitals exposed. When the
defendant was contacted by the police, he initially
denied being at the restaurant but later claimed that he
was helping the boy go to the bathroom.

In August, 2017, the defendant filed an application
to participate in the supervised diversionary program
for persons with psychiatric disabilities as set forth in
§ 54-561.2 On October 2, 2017, on confirmation from the
Court Support Services Division that the defendant was
eligible for the program and after consideration of the
recommended treatment plan, the court, Brown, /.,
granted the defendant’s application and referred the
defendant to the Court Support Services Division for
supervision in the program. Prior to granting the appli-
cation, the court canvassed the defendant, who
acknowledged that he understood that among the con-
ditions that would be imposed on him if he was allowed
to participate in the diversionary program was a require-
ment that he have no contact with minors, which
included not volunteering or working in any capacity
with any minors and not going to any areas frequented
by minors. The defendant indicated that he was willing
to abide by all conditions. The court continued the case
until October 2, 2019.

Over the next two years, the defendant struggled with
the counseling requirements under the program, which
resulted in several additional court appearances. Specif-
ically, on October 4, 2018, the defendant appeared
before the court, McShane, J., because he did not suc-
cessfully complete a mental health program at Connec-
tions, Inc., and was discharged from the program. The
defendant argued that the probation officer assigned

% According to the record, at the time he filed his application, the defendant
already was participating in a supervised diversionary program in a separate
case with respect to charges of larceny in the third and fourth degrees.



Page 70A CONNECTICUT LAW JOURNAL December 7, 2021

68 DECEMBER, 2021 209 Conn. App. 63

State v. Butler

to oversee his case believed that a different program
offered at the Sterling Center “would be a better fit for
him in consideration of his mental health issues,” and
he asked the court to allow him to continue in the
diversionary program. The court noted that the defen-
dant otherwise appeared to be in compliance with the
conditions imposed under the program but ordered that
it would need to see a compliance report and to conduct
a follow up hearing. Several follow up hearings ensued
at which problems regarding the defendant’s atten-
dance at counseling sessions were discussed and, ulti-
mately, resolved.

On June 24, 2019, the defendant returned to court,
at which time the court indicated that it had received
a report that the defendant successfully had completed
all of his sessions at the Sterling Center. The court
congratulated the defendant on the record, stating: “We
get very few success stories here. When the lawyer
brought out a letter and I saw it was a long one, I went,
well, this isn’t going to be good, but it’s just the opposite.
It was a great letter.” The court continued the case to
October 2, 2019, for possible dismissal.

The Court Support Services Division issued a final
progress report dated September 25, 2019, which indi-
cated that “[t]he [d]efendant has not satisfactorily com-
pleted the assigned program . . . .” Attached to the
report was a letter from the defendant’s probation offi-
cer. According to that letter, the probation officer had
received information from an anonymous source at the
end of August, 2019, that the defendant recently had
volunteered for a YMCA trip that involved minors. The
probation officer attempted to investigate but was
unable to verify the accuracy of the information pro-
vided by the anonymous source. The officer neverthe-
less indicated in his letter that he had learned that the
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defendant was not allowed to enter YMCAs in Water-
bury and Torrington “due to separate undisclosed inci-
dents” and that the director at the Plainville YMCA had
informed him that the defendant “had unsuccessfully
applied for three separate employment positions as a
‘camp counselor’ on [March 15, 2019].” The officer also
stated in his letter that the defendant had failed to report
to probation on September 18, 2019, as required, and
that, as of the date of the letter, the defendant “has
failed to contact this officer and his whereabouts are
unknown.”

At the October 2, 2019 hearing, the court began by
noting that “[t]he case today is on for a potential dis-
missal date.” The state, relying on the statements and
unsubstantiated allegations contained in the letter
attached to the final progress report as well as the
factual allegations underlying the criminal charges
pending against the defendant, argued that the court
should not grant a dismissal of those charges.? The state

% The state argued at the hearing that at the time the program was granted
in 2017, among the conditions imposed were that the defendant was “not
to volunteer with minors, and not to go near schools and parks, that’s to
keep the defendant away from minor children.” After recounting the factual
allegations underlying the charges pending against the defendant, the state
continued: “These are very serious allegations to which the defendant gets
a dismissal. The complainant, the mother of the complainant wanted the
defendant prosecuted to the fullest extent possible. This she said back in
August of 2017, that this matter has significantly impacted the [complainant].
In hindsight, she said it was apparent that the defendant was grooming the
[complainant] for sexual abuse. While the [complainant] has not disclosed
sexual abuse, the mother of the [complainant] suspected that it had occurred
or was about to occur, and she wanted to be informed with regards to any
plea offers and dispositions with regards to this matter. She was also hoping
that the defendant would not engage with any youth mentoring and/or work
at the Boys and Girls Club.

“So that’s the state’s concern, and the letter that I got yesterday from
Adult Probation in Waterbury was that on August 29th there was a call from
an anonymous source. So I understand that Your Honor is going to take
that into account that the source was anonymous, I get that, but the informa-
tion was that the defendant had recently volunteered at a YMCA trip that
involved minors. The person was not specific as to which YMCA was
involved. Through the course of the investigation, the officer wasn’t able
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did not request a continuance or stay of the hearing to
conduct a further investigation into the allegations in
the report, and it offered no testimony, affidavits, or
any additional documentary evidence to corroborate
the defendant’s purported lack of success in completing
the diversionary program or his lack of compliance
with conditions imposed by the court in granting the
defendant’s application for the program.

Defense counsel, in response to the state, argued that
he also found the letter attached to the final report
concerning “but for different reasons than the state.”
He continued: “[The defendant] does not own a driver’s
license. He does not own a car. His father drives him
everywhere. His father is present here in the courtroom
and is willing to come up and talk to Your Honor. Your
Honor, I talked to [the defendant’s] father who stated
that [the defendant] has never gone on a YMCA trip as
a volunteer. He’s also indicated to me that he’s never—
they live in Waterbury. He’s also indicated to me that
he’s never driven [the defendant] to the Plainville YMCA
to apply for a job.

“Secondly, Your Honor, the reason why [the defen-
dant] is not allowed at the YMCAs is because prior to

to verify this accusation because there was a limited amount of information,
but the officer found that [the defendant] is not allowed to enter the Water-
bury YMCA or the Torrington YMCA. The Plainville YMCA director was able
to inform the officer that . . . this defendant had unsuccessfully applied
for three separate employment positions as a camp counselor in March of
this year. That’s concerning. . . .

“The defendant was also directed to report to the Office of Adult Probation
on September 18, 2019, and failed to do so. He is unlike someone who'’s
been convicted and is on probation. We do see violation of probation war-
rants where a defendant is asked to report to the Office of Adult Probation
and the warrant goes on for six pages saying how the defendant didn’t
report to Adult Probation. He’s differently situated because [the defendant]
gets a dismissal today if he’s successful, and the state’s claiming that he is
not successful. Not only did he not report, but he wants to be a camp
counselor. I don’t want my kids going to the same camp as [the defendant)]
works . . ..
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this case—prior to the supervised Diversionary Pro-
gram being granted, he was going to the YMCA. While
the case was pending, he was going to the YMCA. At
that point someone notified the YMCA of his arrest.
They told him he was no longer allowed back. So I
found it concerning in this letter that some of this infor-
mation is very dated. Okay? And secondly, based on
his father’s own representation to me, false.

“It’s true, [the defendant] will admit that he did not
go to his last probation meeting on September [18,
2019]. [The defendant] forgot about it. After two years
it’s the one and only one he’s ever missed. [The defen-
dant] is attending Goodwin College, however I know
[the defendant] likes to tell people he’s living in East
Hartford, but after speaking with his father, he still
lives at home with his father. His father drives him to
Goodwin College. I know in chambers, Your Honor, I
had indicated that [the defendant] did apply for an adult
counselor position, but that was through Easter Seals.
That was not through the YMCA. So we don’t even know
if this YMCA application is [the defendant] himself. [The
defendant’s] father would probably tell Your Honor,
because he’s told me that he’s never driven [the defen-
dant] to the Plainville YMCA. To his knowledge, [the
defendant] has never applied to be—through the YMCA
for anything. He’s never, to his knowledge, ever went
on a trip with minors. [The defendant’s] only mode of
transportation is through his father. He’s never taken
his father’s car without permission. [The defendant]
doesn’t own a car. He doesn’t have a driver’s license.

“So for those reasons, Your Honor, I find this letter
very concerning because a lot of it—it’s a lot of allega-
tions that’s refuted by [the defendant’s] own father,
who—T'll be honest with you, through the course of
knowing [the defendant], he’s a very honest man, would
not lie on his son’s behalf. Your Honor, so essentially
the only thing that is a fact and is true is that [the
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defendant] missed his last probation meeting on Sep-
tember 18, however the probation officer left a card
for [the defendant] to go on October 1. [The defendant]
showed up on October 1. [The defendant] went to the
meeting with the officer, and the officer said that [the
defendant] got agitated. Well, [the defendant] got agi-
tated because his probation officer told him that he
was going to send in a bad report, and that [the defen-
dant] was not going to successfully complete the pro-
gram.

“I think up to [this] point, Your Honor, [the defendant]
has fulfilled everything on the Supervised Diversionary
Program. He paid for the Sterling Center out of pocket.
He’s on disability. It was a financial hardship for him
and his father. The allegations of him going to the YMCA
during the pendency of him being on the Supervised
Diversionary Program is unfounded, unfounded and
refuted by the only person he can get a ride from.
For those reasons, Your Honor, I think [the defendant]
should have a successful dismissal on this program.”
Defense counsel did not call the defendant’s father to
testify on the record regarding the representations that
he had made or offer any other evidence to the court
at the hearing.

After hearing from the defense, the court asked
whether the state had anything further to present. The
state did not ask for an opportunity to question the
father under oath regarding defense counsel’s represen-
tations and, again, did not request a continuance of the
hearing. The court, therefore, had no testimony from
any witnesses under oath or any evidence introduced
by the state to form a basis to sustain the objection to
the dismissal. Rather, the state briefly responded: “I
appreciate that counsel is arguing that there’s no evi-
dence that the defendant did what’s alleged in the proba-
tion report, however I think that, as the court knows,
while his father may be an honest person, that’s all well
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and good, but I'm sure [the defendant] can find his way
around if need be. So my concern is, how did [the
defendant] get to that McDonald’s on the day in ques-
tion. This goes back to June, 2017. My concern is for
that young boy, who was there in the stall with [the
defendant], and all the young boys out here. So I would
ask Your Honor not to dismiss the charges.” Rather
than presenting evidence to support its objection to
the dismissal, the state directed its objection at the
argument of counsel and the nature of the offense.

After hearing from the state, the court immediately
rendered the following oral ruling: “The court has con-
sidered the argument of counsel and actually, the state’s
argument, although very well articulated, is misplaced
in that that objection, and I'm sure it was at the time,
was forwarded or made by [the attorney] representing
the [state] at that time, but nevertheless, the judge
granted the program. The fact that the defendant
switched to Sterling Program is actually in his favor.
That is a much more difficult program and a much
more—one of better reputation than the other program
[that] was originally recommended.

“So what the court has before it is an individual who
missed his last appointment, and the fact that this case
has been pending since June of 2017, with no arrests
certainly speaks in defendant’s behalf. I certainly under-
stand the state’s concern with regards to the defendant
working as a camp counselor, but I am concerned of
the fact that this was an anonymous tip that was not
looked into by the Office of Adult Probation other than
just to receive it without making phone calls. It doesn’t
appear as though any of it is in fact true. The defendant
had numerous appointments during the way, he had
his bumps along the way and ended up making those.
You know, it’s something that he applied for back on
October [2, 2017], with the understanding that if he did
what he was supposed to do, it would be dismissed. He
did what he was supposed to do. The case is therefore
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dismissed.” The state made no further statements on
the record.!

The following day, the state filed a “motion to reopen
dismissal.” According to the state, information had

4 We note that the state did not file a motion for permission to appeal the
court’s judgment of dismissal or, more importantly, indicate any intent to
appeal the court’s ruling on the record. “[P]ursuant to General Statutes § 54-
96, the permission of the trial court is a prerequisite to the right of the state
in a criminal case to appeal . . . .” Stale v. Bellamy, 4 Conn. App. 520, 522,
495 A.2d 724 (1985); see also General Statutes § 54-96 (“[a]ppeals from the
rulings and decisions of the Superior Court, upon all questions of law
arising on the trial of criminal cases, may be taken by the state, with the
permission of the presiding judge, to the Supreme Court or to the Appellate
Court, in the same manner and to the same effect as if made by the accused”
(emphasis added)). Although the judgment of dismissal was not a result of
a criminal trial, we will presume for the sake of this discussion that the
state nevertheless had a right to appeal from the judgment of dismissal,
although such a right is not expressly provided for in § 54-561.

Following a judgment of acquittal, the state must indicate at the time of
Judgment whether it intends to seek permission to appeal “so that the
accused shall not be forthwith discharged. The evil perceived in granting a
tardy request of the state to appeal was the injustice of dragging back into
court a defendant who had reasonably assumed that his discharge meant
that he was a _free man no longer charged with a crime.” (Emphasis added,
internal quotation marks omitted.) State v. Ross, 189 Conn. 42, 46, 454 A.2d
266 (1983), citing State v. Carabetta, 106 Conn. 114, 119, 137 A. 394 (1927).
“It is not necessary that the prosecutor shall at the moment of judgment
reach a final determination that he will prosecute the appeal. It is necessary
that he determine at the time of the judgment that he ought to ask the court
for permission to take such appeal, so that the accused shall not be forthwith
discharged; to that he is entitled unless the prosecutor shall move for such
permission. If permission be granted, he will not be entitled to discharge
until the appeal has been determined in his favor, or withdrawn.” State v.
Carabetta, supra, 119.

To the extent that following a final disposition of criminal charges in
favor of a defendant, whether by acquittal or unconditional dismissal of
charges, a criminal court arguably retains some jurisdiction to act postjudg-
ment in the event that the state seeks permission to appeal, that jurisdictional
window is a narrow one and necessarily closes if the state fails timely to
invoke it. In the present case, because the state filed a “motion to reopen
dismissal” and failed to signal any intent to appeal pursuant to § 54-96 at
the time the court granted the judgment of dismissal, it is unnecessary at
this juncture to determine either the scope or the duration of any continuing
jurisdiction that might flow from such a request. Nonetheless, it must be
noted that the “right of the [s]tate to appeal in criminal cases . . . did not
exist at common law and was first given by the statute of 1886 [Public Acts
1886, c. XV], with the permission of the presiding judge . . . in the same
manner and to the same effect as if made by the accused.” (Internal quotation
marks omitted.) State v. Carabetta, supra, 106 Conn. 115. Accordingly, there
appears to be no basis for finding any continuing common-law jurisdiction
flowing from the mere fact that the state had a right to appeal from the judg-
ment.
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come to the state’s attention subsequent to the court
having rendered the judgment of dismissal that demon-
strated that the defendant had not completed the diver-
sionary program successfully, and the state asked the
court to open the case for further prosecution. In sup-
port of its motion, the state asserted that the court had
relied on representations by defense counsel “that have
proven false.” It further asserted that “[t]here is footage
of the defendant working at a summer camp in Massa-
chusetts that was taken this summer.” The state indi-
cated that the Office of Adult Probation would provide
the court with a “more detailed report as to the parties
that describes the defendant’s noncompliance with the
court set conditions for [the diversionary program].”
Finally the state asserted that the court “maintains
authority to reopen this case based upon State v. John-
son, 301 Conn. 630, 643, 26 A.3d 59 (2011); Tyson v.
Commissioner of Correction, 1565 Conn. App. 96, 105,
109 A.3d 510, cert. denied, 315 Conn. 931, 110 A.3d 432
(2015); [and] State v. O’'Bright, 13 Conn. App. 732, 539
A.2d 161 (1988).”

The defendant filed an objection to the state’s motion.
He argued that the cases relied on by the state were
inapposite to the court’s consideration of whether it
properly could open a dismissal of his criminal charges.
The defendant took the position that such a dismissal
could not be set aside except after review by an appel-
late court on appeal. The defendant also argued that
the state’s motion to open was “against public policy
and a dangerous precedent.” According to the defen-
dant, the state was asking the court “to endanger all
current and past defendants who used a diversionary
program but are still within the statute of limitations
for their alleged crimes.” The defendant contended that
opening a dismissal under these circumstances is partic-
ularly troublesome because a defendant must agree
to the tolling of the statute of limitations in order to
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participate in a diversionary program and never is
advised that, after a dismissal of charges is obtained,
the dismissal potentially could be opened at a later date
and the charges reinstated.

The court held a hearing on the motion to open on
October 15, 2019. At the hearing, the court entered as
court exhibits (1) an “addendum” to the letter that
was attached to the final report from the defendant’s
probation officer” and (2) a five page report dated Octo-
ber4, 2019, from the probation officer to the supervisory
assistant state’s attorney detailing the officer’s supervi-
sion of the defendant over the entire duration of the
program and voicing the officer’'s concern that the
defendant “continues to seek contact with minors and
actively engages in deceptive behavior to conceal such
contact.” With respect to the new information con-
tained in the report, the officer stated: “Unfortunately,
this officer was unable to communicate this information
to the court prior to the dismissal of the Supervised
Diversionary Program due to the time frame of the
information being confirmed.”®

® The addendum confirmed the gravamen of representations that defense
counsel made at the October 2, 2019 hearing in response to the probation
officer’s original letter indicating in part that the defendant had failed to
appear for his final probation appointment and that probation was unaware
of the defendant’s whereabouts. Specifically, the addendum provided that
the defendant met with the officer on October 1, 2019. At that time, the
defendant explained that he had forgotten about the last appointment and
reported that he was living in East Hartford and was attending Goodwin
College. The addendum also indicated that the defendant had become “agi-
tated and refused to have a civil conversation about the negative report
submitted to the court,” at which point, the officer asked the defendant to
leave the office.

5 The report contains a paragraph detailing the following new information
that the officer claims he was able to confirm “on [October 2, 2019], through
the investigative efforts of this officer . . . .” The defendant had worked
as a camp counselor at Camp Onseyawa in upstate New York from August
12 to August 16, 2019. The camp’s website provides in relevant part that
the mission statement of the camp is to “provide a camping experience for
8-16 year old children with disabilities . . . .” The officer positively identi-
fied the defendant as attending a camp session from a video posted on the
Internet in which the defendant was “surrounded by children and, at one
point, he ha[d] a minor child on his back in a playful manner.” A camp
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Following argument, the court granted the state’s
motion to open. Although the court noted on the papers
only that the “[d]ismissal was erroneous,” it signed a
copy of the transcript of the hearing at which it orally
provided a more fulsome explanation for its ruling. In
relevant part, the court stated: “[L]ook, I don’t know a
lot about subject matter jurisdiction. I know I looked
at the cases that the state has provided with and none
of them seem to be quite on point. But I also know
what the right thing to do is. And the right thing to do
in this particular case is to reopen this case and have
the defendant—and I say and have the defendant face
the charges. I say that because this dismissal was
granted under erroneous grounds. The dismissal was
false, with false information. And, [defense counsel],
nobody has put any dispersions to you on there, but
[—and I'm not going to ask for—elicit a response, but it
1s wrong. It is wrong the defendant received a dismissal.
Just as if it was a clerical errvor, I will say this was
an error in that I had none of this information before
me. And, you know, this isn’t an operating under sus-
pension. The public policy, I mean, involved here is
more significant to that.”” (Emphasis added.) Although

director confirmed that he was an employee of the camp but was sent home
for his “inappropriate behavior with campers.” The director, in describing
this behavior to the officer, purportedly indicated that the defendant “ ‘had
trouble separating himself from behaviors of the campers’ ” and that “ ‘[a]t
one point he was frustrated and was screaming at the kids that he hated
them.””

"The court’s complete ruling was as follows: “All right. The court is going
to rule as following: I don’t have every case in front of me right now. I just
have [the defendant’s]. And the court will indicate and put two things into
exhibits at this time. One is a report dated October 1, 2019, from the Office
of Adult Probation indicating the defendant missed an appointment. Also I
have before me, and this is a five page letter from the Office of Adult
Probation dated October 4, [2019], to Rebecca Barry, supervisory assistant
state’s attorney for the state’s attorney’s office at G.A. 5 in Derby. The
defendant—it’s a letter from the Office of Adult Probation indicating the
defendant was told on repeated times not to have any contact with minors.
And on August 29, [2019], the office received information from a reliable
confidential source who indicated he had volunteered—the defendant had
volunteered at a YMCA trip [for] minors. In fact, although it was represented
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the court indicated that the dismissal was granted on
the basis of erroneous information, the court made no
express finding that the state had established by clear
and convincing evidence any fraud on the court.?

to me that he had never—that he—that the defendant had applied for a
YMCA job, it was for adults, this indicates the complete opposite, that is,
the defendant applied for positions and did not get them with regards to
camp counselor that involved minors.

“In addition, this has information with regards to the camp in which the
defendant worked at in Geneva, New York. And I should say the camp’s
website is, the mission of the camp is to provide a camping experience for
eighteen—eight to sixteen year old children with disabilities from the four
county area and to foster independence, acceptance, and others through
social, recreational, and educational aspects of life. I had received that
day of the dismissal a film clip indicating the defendant worked at that
particular camp.

“And I, look, I don’t know a lot about subject matter jurisdiction. I know
I looked at the cases that the state has provided with and none of them
seem to be quite on point. But I also know what the right thing to do is.
And the right thing to do in this particular case is to reopen this case and
have the defendant—and I say and have the defendant face the charges. I
say that because this dismissal was granted under erroneous grounds. The
dismissal was false, with false information. And, counsel, nobody has put
any dispersions to you on there, but [—and I'm not going to ask for—elicit
a response, but it is wrong. It is wrong the defendant received a dismissal.
Just as if it was a clerical error, I will say this was an error in that I had
none of this information before me.

“And, you know, this isn't an operating under suspension. The public
policy, I mean, involved here is more significant to that. The defendant was,
specifically, was told that he could not work or be around minors, yet he
worked for—at a camp that had in its mission statement to work with
children between the ages of eight to sixteen with emotional or physical
disabilities. So what the defendant did was just commit a complete lie upon
this court and he should not benefit from that.

“Like I said, I'm not quite sure about where I stand subject matter jurisdic-
tion-wise and an appellate or higher court may tell me otherwise. And,
typically, I stand before groups and say I'm no trail blazer with regards to
the law, but this is the right thing to do because I was provided all the
wrong information at the very day that it was to be dismissed. So this could
be placed on the jury list.”

8 The court stated at the start of the hearing that it believed it had dismissed
the defendant’s charges “under false pretenses that the defendant was in
compliance when, boy, not only was he not in compliance, he couldn’t have
been any further away from compliance. . . . I'm a little angered because
it really stings—it hurts that such a misrepresentation—and, counsel, I'm
not faulting you, you went with the information you had with you at the
time—but it was not even close to being accurate or truthful.” (Emphasis
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Rather, as reflected in the emphasized language, the
court’s decision to vacate the dismissal appears to turn
on the serious nature of this offense and not whether
the state’s “motion to reopen” was the proper proce-
dure. This appeal followed.’

The defendant claims on appeal that the trial court
lacked the power to open and set aside the uncondi-
tional dismissal of his criminal charges following his
completion of the diversionary program and, in so
doing, deprived him of significant liberty and finality
of judgment interests. The state responds that the trial
court possessed both the subject matter jurisdiction
and the authority to open the judgment,'’ and properly
did so under the circumstances of this case. We agree

added.) It is implicit in the court’s statement that the court did not believe
that defense counsel intentionally provided inaccurate information to the
court with the goal of perpetrating a fraud on the court. Because the court’s
focus was on the representations by defense counsel, it failed to acknowl-
edge in its analysis that the state presented no evidence to contradict the
arguments of defense counsel, did not ask to examine the defendant’s father
under oath, and failed to request a continuance to verify the anonymous
information or produce additional evidence to support its objection to the
dismissal. As a result, there was no evidence before the court to find that
a fraud had been perpetrated on the court at the time of the dismissal on
October 2, 2019.

 General Statutes § 54-561 (i) provides in relevant part that an order
denying dismissal of criminal charges “against a person who has completed
such person’s period of probation or supervision” is “a final judgment for
purposes of appeal.” In the present case, by virtue of its granting of the
state’s motion to open, the court effectively denied dismissal of the defen-
dant’s criminal charges. Accordingly, we conclude that the present appeal
is properly before us.

0We find no merit in the state’s argument that the defendant failed to
preserve his claim because he framed his argument before the trial court
as one challenging the court’s subject matter jurisdiction whereas, on appeal,
he now challenges only the court’s authority to act, which, according to the
state, is an entirely new and distinct claim. We construe the defendant’s
claim before the trial court and this court to argue more generally that the
court lacked any power to open the judgment of dismissal, whether for
want of jurisdiction or lack of statutory authority. Accordingly, we are
unconvinced that we should decline to review the defendant’s claim on the
ground that he failed to preserve it properly before the trial court.
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with the defendant that the trial court lost subject mat-
ter jurisdiction in this matter once it rendered the judg-
ment of dismissal. Accordingly, it improperly granted
the state’s motion to open and reinstated the criminal
charges against the defendant.

We begin with our standard of review. Whether the
trial court had the power to consider and grant the
state’s motion to open after the court had dismissed all
charges pending against the defendant raises a question
of law over which we exercise plenary review. See
Tarro v. Mastriani Realty, LLC, 142 Conn. App. 419,
431, 69 A.3d 956 (“[a]ny determination regarding the
scope of a court’s subject matter jurisdiction or its
authority to act presents a question of law over which
our review is plenary”), cert. denied, 309 Conn. 912, 69
A.3d 308 (2013), and cert. denied, 309 Conn. 912, 69
A.3d 309 (2013).

As we previously indicated, the question before us
is one of first impression. The existing legal landscape
regarding the jurisdiction and authority of our criminal
courts is limited primarily to discussions of the criminal
court’s power to act postconviction. Because there is
scant authority discussing the criminal court’s power
to act on motions or otherwise following an outright
dismissal of criminal charges, we look first to our
existing jurisprudence as it pertains to the jurisdiction
of our criminal courts generally. We then examine civil
law analogs and their applicability in the criminal con-
text. Next, we review relevant and persuasive authority
from other jurisdictions. Finally, we turn to a policy
discussion, including due consideration of the parties’
varied legal interests. Ultimately, we conclude that the
court improperly granted the state’s motion to open
because, in the absence of any codified authorization,
either express or clearly implied, a criminal court can-
not take further action in a criminal matter once there
has been a complete and final resolution of all pending
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charges, which would include the judgment of dismissal
rendered in the present case.

I
GENERAL BACKGROUND

“This state has a unified court system. Thus, all crimi-
nal and civil matters, including juvenile matters, fall
within the subject matter jurisdiction of the Superior
Court.” (Internal quotation marks omitted.) State v. Fer-
nandes, 300 Conn. 104, 106 n.3, 12 A.3d 925, cert. denied,
563 U.S. 990, 131 S. Ct. 2469, 179 L. Ed. 2d 1213 (2011).
“The Superior Court is a constitutional court of general
jurisdiction. In the absence of statutory or constitu-
tional provisions, the limits of its jurisdiction are
delineated by the common law.” (Emphasis added,;
internal quotation marks omitted.) State v. Ramos, 306
Conn. 125, 133-34, 49 A.3d 197 (2012). “The Superior
Court’s authority over criminal cases is established by
the proper presentment of the information . . . which
is essential to initiate a criminal proceeding.” (Internal
quotation marks omitted.) State v. Daly, 111 Conn. App.
397, 401-402, 960 A.2d 1040 (2008), cert. denied, 292
Conn. 909, 973 A.2d 108 (2009); see also Reed v. Reincke,
155 Conn. 591, 598, 236 A.2d 909 (1967) (“[a]rrest and
detention are primarily for security purposes and not
for the purpose of conferring jurisdiction”).

At common law, “a trial court possesse[d] the inher-
ent power to modify its own judgments during the term
at which they were rendered. . . . During the continu-
ance of a term of court the judge holding it ha[d], in a
sense, absolute control over judgments rendered; that
is, he can declare and subsequently modify or annul
them. . . . Under the [common-law] rule, a distinction
[was] drawn between matters of substance and clerical
errors; the distinction being that mere clerical errors
may be corrected at any time even after the end of the
term. . . . But [i]n the absence of waiver or consent
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of the parties, a court [was] without jurisdiction to
modify or correct a judgment in other than clerical
respects after the expiration of the term of the court
in which it was rendered.” (Citations omitted; internal
quotation marks omitted.) State v. Wilson, 199 Conn.
417, 436-37, 513 A.2d 620 (1986)."

Regardless, that particular rule is no longer part of
our common law. Courts previously had “interpreted
the word ‘term’ as used in the [common-law] rule that
a judgment may not be modified in substance after the
term at which it was rendered to mean ‘sessions’ of
court as that period was defined in earlier enactments
of General Statutes § 51-181. . . . The present version
of . . . §51-181, however, makes no reference to ‘ses-
sions’ of court, and provides simply that ‘[t]he superior
court shall sit continuously throughout the year, at such
times and places and for such periods as are set by
the chief court administrator.” ” (Citations omitted.) Id.,
437. Accordingly, even if once applicable in criminal
cases, the common-law rule regarding a court’s “ ‘abso-
lute control over judgments’ ” during the continuance
of the term in which the judgment was rendered; id.,
436; has been superseded or rendered inoperable by
statutory changes and, thus, does not factor into our
consideration of the jurisdiction of the criminal court

' Whether this common-law rule applied equally in civil and criminal
matters is not discussed in Wilson, although we note that the court’s discus-
sion of the rule cites only to civil cases. Moreover, the discussion in Wilson
lacks clarity about whether the “jurisdiction” lost by the court at common
law following the expiration of the term was subject matter jurisdiction or
personal jurisdiction. State v. Wilson, supra, 199 Conn. 436-37. If the court
lost subject matter jurisdiction, presumably the party could not resuscitate
it through waiver or consent. See A Better Way Wholesale Autos, Inc. v.
Saint Paul, 338 Conn. 651, 662, 2568 A.3d 1244 (2021) (“a subject matter
jurisdictional defect may not be waived . . . and . . . subject matter juris-
diction, if lacking, may not be conferred by the parties, explicitly or implic-
itly” (internal quotation marks omitted)). It is also possible that the term
“jurisdiction” was used loosely as a means of describing only the court’s
authority to act rather than any real limit on its jurisdiction.
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as it currently exists under our common law. See also
State v. Luzietti, 230 Conn. 427, 432 n.6, 646 A.2d 85
(1994) (recognizing that criminal court’s common-law
jurisdiction to vacate judgment during “‘term’” in
which it had been rendered “no longer has vitality in

this state”).

A bright-line rule exists regarding a criminal court’s
continuing jurisdiction in a criminal matter following
a conviction. “It is well established that under the com-
mon law a trial court has the discretionary power to
modify or vacate a criminal judgment before the sen-
tence has been executed.” (Emphasis added; internal
quotation marks omitted.) State v. Waterman, 264
Conn. 484, 491, 825 A.2d 63 (2003). This is because
“[t]he jurisdiction of the sentencing court terminates
when the sentence is put into effect, and that court
may no longer take any action affecting the sentence
unless it has been expressly authorized to act. . . .
The legislature has granted the trial courts continuing
jurisdiction to act on their judgments [in criminal mat-
ters] after the commencement of sentence under a lim-
ited number of circumstances.” (Citations omitted;
emphasis omitted; internal quotation marks omitted.)
Id. For example, General Statutes §§ 53a-29 through
53a-34 authorize the court to modify the terms of proba-
tion even after a sentence is imposed. General Statutes
§ 52-270 grants the court jurisdiction to hear a petition
for a new trial filed postsentence. General Statutes
§ b3a-39 allows courts, under prescribed circum-
stances, after a hearing, and for good cause shown, to
reduce a sentence, to order a defendant discharged,
or to place a defendant on probation or conditional
discharge. See also id., 492. No statutory provisions
exist, however, that expand the existing common-law
jurisdiction of our criminal courts or expressly permit a
court to reinstate criminal charges after it has dismissed
them. In the absence of any overriding statutory or
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constitutional provision, a criminal court’s common-
law jurisdiction over a criminal proceeding ends after
that court renders a final disposition of all charges
contained in the information, whether by an adjudica-
tion of the merits or by dismissal.'> Moreover, although
well delineated legal parameters do exist with respect
to the opening of civil judgments, there are no analo-
gous rules of practice or statutory provisions that delin-
eate the scope of the court’s power to open a judgment
in a criminal case. Because the state argues that existing
rules applicable to civil judgments nonetheless should
govern the outcome of the present appeal, we turn to
a discussion of these rules and their applicability.

IT
CIVIL LAW ANALOGS

A
“Four Month” Rule

Under our common law, “[t]rial [c]ourts have an
inherent power to open, correct and modify . . . [a]

2 The dissenting opinion, rather than seeking to determine when, under
our common law, a court’s jurisdiction over a criminal matter ends, instead
frames the issue as one “pertaining to the court’s retention of jurisdiction
... .” (Emphasis added.) The dissent seems to conclude that the common-
law rule is that a court of general jurisdiction retains that jurisdiction indefi-
nitely and that, because this purported rule has not been expressly super-
seded or abrogated by statute or decisional law, it remains applicable.
Sanford v. Sanford, 28 Conn. 5, 14 (1859), the principal authority of our
Supreme Court relied on by the dissenting opinion as support for the proposi-
tion that, under the common law, “ ‘jurisdiction continues to exist in full
force’ ” and is somehow retained indefinitely, does not bear the weight that
the dissenting opinion places on it. Indeed, the Supreme Court in Sanford
explicitly stated that, to the contrary, a court retains jurisdiction over a
cause only “until the case should be finally determined.” Id. We read Sanford
as supporting our conclusion that a court’s jurisdiction over a criminal matter
generally ends—or, in Sanford’s parlance, is “exhausted”; id.;—following a
final disposition of the criminal charges. Moreover, Sanford is not a criminal
case. It did not involve the question of whether, under the common law, a
court exercising criminal jurisdiction retains that jurisdiction after it dis-
misses an action.
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civil judgment . . . and, therefore, have general sub-
ject matter jurisdiction to adjudicate motions to open.”
(Emphasis added; internal quotation marks omitted.)
Wolfork v. Yale Medical Group, 335 Conn. 448, 46869,
239 A.3d 272 (2020); id., 469 and n.12 (recognizing dis-
tinction between civil and criminal judgments). “[Gen-
eral Statutes §] 52-212a provides in relevant part: Unless
otherwise provided by law and except in such cases
in which the court has continuing jurisdiction, a civil
Judgment or decree rendered in the Superior Court may
not be opened or set aside unless a motion to open or
set aside is filed within four months following the date
on which it was rendered or passed. . . . Practice
Book § 17-43 contains similar language [limiting its
applicability to civil matters]. Courts have interpreted
the phrase, [u]nless otherwise provided by law, as pre-
serving the common-law authority of a court to open
a judgment after the four month period. . . . It is well
established that [c]lourts have intrinsic powers, inde-
pendent of statutory provisions authorizing the open-
ing of judgments, to vacate [or open] any judgment
obtained by fraud, duress or mutual mistake.” (Cita-
tion omitted; emphasis added; internal quotation marks
omitted.) Simmons v. Weiss, 176 Conn. App. 94, 98-99,
168 A.3d 617 (2017).

We are unconvinced that these common-law “ ‘intrin-
sic powers’ ” to open a civil judgment; id., 99; necessar-
ily existed with respect to criminal judgments or, if they
did, that they have retained their viability. As previously
stated in this opinion, it is a well settled rule that, “[i]Jn
criminal cases . . . a trial court loses jurisdiction upon
the execution of the defendant’s sentence, unless it is
expressly authorized to act.”” (Internal quotation
marks omitted.) Wolfork v. Yale Medical Group, supra,

13 The limited and continuing jurisdiction of criminal courts to hear post-
sentencing motions to correct an illegal sentence, as set forth in Practice
Book § 43-22, arises from the common-law rule that a trial court has the
power to modify a sentence, even after its imposition, if that sentence is
invalid. See State v. Lawrence, 281 Conn. 147, 155, 913 A.2d 428 (2007).
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335 Conn. 469 n.12. That well established rule, however,
by its very terms, has no direct applicability with respect
to a final disposition of a criminal case like the one
before us. In the present case, the court completely
disposed of the criminal matter before it, not by virtue
of a judgment of conviction, but by rendering a judg-
ment of dismissal of the criminal charges on October
2, 2019. If a court unconditionally dismisses all pending
charges, then, as is the case with an acquittal, the need
for sentencing or some other action by the court does
not exist before the judgment may be deemed final. See
State v. Bemer, 339 Conn. 528, 537, A3d  (2021)
(“[t]he appealable final judgment in a criminal case
is ordinarily the imposition of sentence” (emphasis
added; internal quotation marks omitted)). It follows
that in cases in which a court dismisses all charges set
forth in an information unconditionally, such a court
has rendered a final judgment, and, unlike in the case
of a conviction, we see no compelling rationale for
recognizing any continuing jurisdiction of the criminal
court following such a disposition. As we have dis-
cussed, any common-law “absolute control” or continu-
ing jurisdiction to vacate a criminal judgment during
the “term” in which it was rendered is no longer viable,
and we are not aware of any other surviving contradic-
tory common-law rule conferring jurisdiction to a crimi-
nal court to act postjudgment.

The state, nevertheless, would have us reach a con-
trary conclusion, largely on the basis of our Supreme
Court’s decision in State v. Wilson, supra, 199 Conn.
436-37, the relevant holding of which was, at least in
part, abrogated by State v. McCoy, 331 Conn. 561, 206
A.3d 725 (2019). Although the state acknowledges
McCoy’s abrogation of Wilson, it argues for a very nar-
row construction of it. We conclude that the state’s
arguments are unconvincing and that Wilson properly
cannot be read as expanding the common-law jurisdic-
tion of the criminal court to permit the granting of a
motion to open following a judgment of dismissal.
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Before turning to our discussion of Wilson, however,
we note that the state no longer relies on the case law
that it cited in its motion to open in support of its
assertion that “the [c]ourt maintains authority to reopen
this case . . . .” See State v. Johnson, supra, 301 Conn.
643; Tyson v. Commissioner of Correction, supra, 155
Conn. App. 105; State v. O’Bright, supra, 13 Conn. App.
732. Although the state attached copies of all three
opinions to its motion to open, it provided no written
analysis of them nor mentioned them in its argument
to the trial court at the hearing on the motion to open.
Despite ruling in favor of the state, the trial court indi-
cated in its oral decision that none of the cases cited
by the state as favoring the granting of a motion to
open the judgment “seem[s] to be quite on point.” The
state also has not discussed these cases in its brief to
this court. In short, the record contains no argument
by the state regarding how these cases are instructive
and, without the benefit of such input, we are left to
agree with the assessment of the trial court and the
defendant that these cases are inapposite to the issue
before us.!

4 n State v. Johnson, supra, 301 Conn. 634, the defendant was charged
in four separate cases, two involving misdemeanor charges, one involving
a felony charge and the last involving a violation of probation. He was
found incompetent to stand trial and not restorable to competency. Id. He
subsequently filed a motion to dismiss the charges in all four cases, arguing
with respect to the misdemeanor charges and the violation of probation
case that, pursuant to General Statutes § 54-56d (m) (5), the court was
required to dismiss “ ‘with or without prejudice, any charges for which a
nolle prosequi is not entered when the time within which the defendant
may be prosecuted for the crime with which the defendant is charged . . .
has expired . . . .”” Id., 637-38. He further argued that, with respect to the
felony charge, for which the statute of limitations had not yet run, he was
entitled to a dismissal because of “[i]nsufficiency of evidence or cause to
justify the bringing or continuing of such information or the placing of the
defendant on trial . . . .” Practice Book § 41-8 (5); see also State v. Johnson,
supra, 638. The trial court concluded that § 54-56d (m) (5) did not apply
because “his crimes had not resulted in the death or serious injury of another
person,” but it granted the defendant’s motion and dismissed all charges
without prejudice on the alternative ground that it lacked personal jurisdic-
tion over the defendant once he was found incompetent and not restorable
to competency. State v. Johnson, supra, 635. Unlike in the present case, the
state appealed the dismissal of the charges. Id.
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In Wilson, the defendant appealed from a judgment
of conviction of manslaughter, claiming in relevant part

In support of its motion to open, the state in the present case provided
a pinpoint cite to a portion of the Johnson opinion analyzing the defendant’s
argument that the state was not aggrieved by the dismissal of the charges
without prejudice and, thus, lacked standing to appeal. See id., 642—43. In
Johnson, our Supreme Court agreed in part and rejected in part that argu-
ment, the resolution of which turned on whether the state could reinstitute
the particular charges. Id., 643. The pinpointed portion of the analysis pro-
vides as follows: “A dismissal without prejudice terminates litigation and
the court’s responsibilities, while leaving the door open for some new, future

litigation. . . . It is well established that a dismissal without prejudice has
no res judicata effect on a subsequent claim. . . . Accordingly, [t]he grant-
ing of a motion to dismiss without prejudice . . . does not preclude the

state from charging the defendant in a new information with the same
offenses within the applicable statute of limitations.” (Citation omitted;
emphasis omitted; internal quotation marks omitted.) Id. In other words,
the issue in Johnson was the limits of the state’s authority to bring new
charges. Nothing in this analysis is germane to whether a criminal court
has the power to entertain a motion to open a judgment of dismissal. More-
over, unlike the present case, the court’s dismissal of the charges in Johnson
was expressly without prejudice. Id., 638.

Tyson v. Commissioner of Correction, supra, 155 Conn. App. 97, was a
habeas appeal in which the petitioner challenged the habeas court’s dismissal
of his habeas petition. The state in the present case, in citing to T'yson in
support of it motion to open the judgment of dismissal, provided a pinpoint
cite to a section of the opinion in Tyson in which the appellate court
determined that it lacked subject matter jurisdiction over a portion of the
appeal because the petitioner was not aggrieved by the habeas court’s
dismissal, which was effectively without prejudice. See id., 105. The pin-
pointed page contains a portion of the same boilerplate language quoted in
Johnson. Id. Like Johnson, it is entirely unclear how the quoted language
supports the position advanced by the state in the present case, particularly
given the markedly distinct factual and legal postures involved.

Finally, State v. O’Bright, supra, 13 Conn. App. 733-34, was a case in
which the trial court had dismissed an earlier information on the ground
that the affidavit submitted in support of the arrest warrant failed to establish
probable cause. The court did not expressly state whether that dismissal
was with or without prejudice as it was required to do at the time under a rule
of practice since repealed. Id., 734. After the state filed a new information,
the court granted the defendant’s motion to dismiss the new information
with prejudice, concluding that the trial court’s prior dismissal also had
been intended to be with prejudice. Id. “The sole issue on appeal [was]
whether a trial court order purporting to dismiss an information and dis-
charge the defendant was a dismissal with prejudice that would preclude
reprosecution . . . for the same offense.” 1d., 733. This court concluded
that it did not bar reprosecution and reversed. Id., 735-36. Like Johnson,
the opinion in O’Bright does not address a trial court’s authority to set aside
or open a judgment of dismissal but implicates only the limits of the state’s
authority to bring new charges following a dismissal, which is not the issue
before us.
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that the court improperly had denied a motion to sup-
press certain incriminatory statements that he made to
the police during a station house interrogation. State
v. Wilson, supra, 199 Conn. 419. Dispositive of the defen-
dant’s claim was whether the defendant ever invoked
his right to counsel. Id., 426-27. Conflicting evidence
on that issue was presented to the trial court at the
suppression hearing. Id., 427. The trial court initially
rendered an oral decision finding that the defendant
never had asked for counsel. Id., 429-30. The court later
filed a written memorandum in which it seemed to
contradict its oral finding, stating that the defendant
had expressed a desire to obtain a lawyer. Id., 430-32.
Some three years after the defendant was sentenced,
the state filed a motion for articulation asking the trial
court for a definitive ruling as to whether the defendant
had invoked his right to counsel. Id., 432. In response
to the state’s motion, the trial court filed an amended
memorandum stating that it did not credit the defen-
dant’s testimony that he had requested counsel. Id., 433.
The defendant filed a motion for review asking that the
court’s amended memorandum of decision be stricken.
Id., 437-38. Our Supreme Court denied the motion with-
out prejudice to its renewal on appeal. Id., 438. On later
consideration, our Supreme Court concluded that “[t]he
trial court was without jurisdiction to amend in matters
of substance its original memorandum of decision more
than four months after sentence had been imposed”
and, accordingly, ordered the amended memorandum
of decision to be stricken from the record. Id. Ulti-
mately, the defendant was granted a new trial, which
was to include relitigation of whether the defendant
had requested counsel. 1d., 445.

In addressing whether a criminal court, in response
to amotion for articulation/rectification, could substan-
tively alter or modify its ruling on a motion to suppress,
the court in Wilson had occasion to discuss a criminal
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court’s power to open and modify a judgment. See id.,
437. It recognized, as we already have stated, that “[n]ei-
ther our General Statutes nor our Practice Book rules
define the period during which a trial court may modify
or correct its judgment in a criminal case. On the civil
side, however, Practice Book § 326 [now § 17-4] pro-
vides that any civil judgment or decree may be opened
or set aside within four months succeeding the date on
which it was rendered or passed. We see no reason to
distinguish between civil and criminal judgments in this
respect, and we therefore hold that, for purposes of the
[common-law] rule, a criminal judgment may not be
modified in matters of substance beyond a period of
four months after the judgment has become final.”
(Emphasis in original; internal quotation marks omit-
ted.) Id. Because it determined that the trial court, in
response to the state’s motion, had modified substan-
tively its judgment more than four months after that
judgment became final, it ordered those changes
stricken from the record. Id., 438.

Subsequently, in State v. Myers, 242 Conn. 125, 698
A.2d 823 (1997), our Supreme Court, citing its decision
in Wilson, held that a criminal court “retained jurisdic-
tion” to entertain a motion for a new trial, even after
sentencing, because “it could have opened the judg-
ment.” Id., 136. The Supreme Court reversed the deci-
sion of the criminal court, which had vacated its initial
decision granting the defendant’s motion for a new trial.
Id., 139. Although the defendant had filed his motion
prior to sentencing, the criminal court did not consider
and decide the motion until after it imposed a sentence.
Id., 129, 131. The criminal court had concluded that it
improperly granted the motion for a new trial because
(1) the defendant’s claim of juror bias should have been
raised by way of a petition for a new trial pursuant to
§ 52-270, and (2) “ruling on the defendant’s motion after
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imposing sentence was improper . . . .” (Internal quo-
tation marks omitted.) Id., 136. The Supreme Court
agreed with the position of the state that the defendant’s
motion, which was filed in the confines of the existing
criminal matter, could not properly be construed as a
petition for a new trial over which the court had statu-
tory authority to act postsentencing.’ Id., 135-36. The
court, however, also agreed with the defendant that a
claim of juror bias properly could be brought either by
way of a motion for a new trial or a petition for a
new trial. Id., 134. The Supreme Court rejected without
analysis the trial court’s reasoning that it had lacked
the power to act on a pending motion following sentenc-
ing. Id., 136.

More recently, however, our Supreme Court, in State
v. McCoy, supra, 331 Conn. 574-89, abrogated its deci-
sions in Wilson and Myers to the extent that each deci-
sion implied that the civil, four month rule created an
exception to the common-law notion that the criminal
court lost jurisdiction following sentencing. Part of the
certified question in McCoy was whether the Appellate
Court improperly had concluded that the trial court
properly denied the defendant’s motion for a new trial
for lack of jurisdiction. Id., 564.

The defendant in McCoy was convicted of murder.
Id. The relevant underlying procedural history was as
follows: “After the jury returned its verdict, but prior
to the sentencing date, the defendant filed a motion for
a new trial. . . . At the sentencing hearing, the defen-
dant sought to have the motion heard by the trial court;
however, the parties and the trial court subsequently
agreed to go forward with the sentencing and to hear

15 “A petition for a new trial is properly instituted by a writ and complaint
served on the adverse party; although such an action is collateral to the
action in which a new trial is sought, it is by its nature a distinct proceeding.”
(Internal quotation marks omitted.) State v. Myers, supra, 242 Conn. 135.
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the motion at a later date. . . . As a result, the sentenc-
ing hearing went forward, and the court sentenced the
defendant to sixty years incarceration. . . .

“Months after the sentencing, the defendant
attempted to have his motion for a new trial heard.
Because the defendant’s sentence already had been exe-
cuted, however, the court denied the motion without
a hearing on the ground that it had lost jurisdiction.”
(Citations omitted.) Id., 565.

In addressing whether a criminal court had any power
to consider a motion for a new trial that, like in Myers,
was filed but not acted on prior to the imposition of a
sentence, the court revisited Wilson’s holding that the
four month rule for opening judgments in civil cases
applied equally to judgments rendered in criminal court
as well as its subsequent reliance on Wilson in Myers.
See id., 574-75, 580-81. After a lengthy discussion of
the “jurisdiction of criminal courts relating to sentenc-
ing,” the court abrogated its statement in Wilson. Id.,
578, 586-87. It explained: “[G]iven the long and consis-
tent history of our courts applying the traditional rule
that jurisdiction is lost upon the execution of a sen-
tence, we cannot conclude that Myers reflects a retreat
from that common-law rule. Instead, we acknowledge
that Myers and Wilson are anomalies in this court’s
case law, and we take this opportunity to clarify and
reiterate, as we have consistently done since Myers,
that a trial court loses jurisdiction once the defendant’s
sentence is executed, unless there is a constitutional
or legislative grant of authority.” Id., 586-87. The court
also suggested that Wilson’s co-opting of the four month
rule in criminal matters was essentially dicta because,
“[d]espite making this pronouncement [about the four
month rule], [the court in Wilson] did not use the four
month rule to find that the trial court had jurisdiction.
Instead, this court concluded that the trial court in that
case was without jurisdiction to modify the judgment
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. explain[ing] that the judgment in this case became
final when the defendant was sentenced . . . .” (Cita-
tion omitted; emphasis in original; internal quotation
marks omitted.) Id., 581. In other words, it was the
finality of the judgment that caused the court to lose
jurisdiction.

The state argues that McCoy abrogated only the four
month rule in criminal matters in cases that have ended
by the imposition of a sentence and, thus, if “a defen-
dant’s case ends by some mechanism other than the
execution of his sentence, the trial court retains its
inherent common-law authority to modify its judgment
within a four month period.” We disagree with the
state’s reading of McCoy for the following reasons.'

First, the four month time period is not itself a crea-
ture of the common law; indeed, no such rule existed.

6 The state and the dissenting opinion seek to establish different limita-
tions on the power of the criminal court based on the manner in which a
criminal matter terminates. We can conceive of no compelling rationale
why the four month rule does not apply to a judgment that became final
on imposition of a sentence but should apply to a judgment terminated by
the dismissal of charges. In both instances, there has been a complete and
final resolution of the information on which the criminal court’s jurisdiction
is founded. See State v. Daly, supra, 111 Conn. App. 401-402. The state’s
argument is no more persuasive than the one advanced by the defendant
in State v. Falcon, 84 Conn. App. 429, 435, 853 A.2d 607 (2004), overruled
on other grounds by State v. Das, 291 Conn. 356, 968 A.2d 367 (2009), which
this court squarely rejected. The defendant in Falcorn, who challenged the
court’s dismissal for lack of jurisdiction of his postsentencing motion to
withdraw his plea, argued that the trial court never “relinquished jurisdiction
because he never was transferred to the custody of the [Clommissioner of
[Clorrection” and a criminal court’s jurisdiction ended only “when a prisoner
is taken into the custody of the [Clommissioner of [C]orrection.” State v.
Falcon, supra, 430, 434-35. The court rejected the defendant’s reasoning,
noting that, if true, “a final judgment would be limited to cases in which a
defendant was sentenced to incarceration and would preclude finality with
the imposition of a suspended sentence, probation, conditional or uncondi-
tional discharge, or the imposition of a fine. Such a construction would
undermine the societal interest in the finality of judgments, and the defen-
dant’s position is therefore impracticable.” Id., 435. This reasoning supports
our recognition of arule linking a criminal court’s power to act to the finality
of the judgment rendered rather than to the type of judgment rendered.
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Rather, it is the result of legislation and court rule,
both of which expressly limit its application to a “civil
judgment or decree . . . .” General Statutes § 52-212a;
Practice Book § 17-4. In other words, those enactments
by their very terms do not apply to criminal matters.

Second, the court in Wilson provided absolutely no
rationale for extending the four month rule to criminal
judgments, except that it saw “no reason to distinguish
between civil and criminal judgments in this respect
. . . .7 State v. Wilson, supra, 199 Conn. 437. Wilson,
however, failed to address the significant liberty inter-
ests that arise in criminal matters that, generally speak-
ing, are simply not at stake in civil litigation.

Finally, in abrogating the rule announced in Wilson,
the court in McCoy did not attempt to make the distinc-
tion that the state asks us to draw. Rather, the court
recognized that Wilson and Myers were legal “anoma-
lies.” State v. McCoy, supra, 331 Conn. 586. We construe
McCoy as having fully abrogated in the context of final
criminal judgments any application of the four month
rule, which applies only in civil matters.

B
Judgments Obtained by Fraud

In the civil context, in addition to the four month
rule, it has long been recognized that a court has intrin-
sic power to open a judgment obtained by fraud. As
our Supreme Court has stated: “The power of the court
to vacate a judgment for fraud is regarded as inherent
and independent of statutory provisions authorizing the
opening of judgments; hence judgments obtained by
fraud may be attacked at any time.” (Internal quotation
marks omitted.) Billington v. Billington, 220 Conn. 212,
218, 595 A.2d 1377 (1991). It is unnecessary to decide
at this juncture, however, whether this particular civil
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rule applies equally in the criminal context!” because,
even assuming without deciding that it does, we are
unconvinced that the record in the present case would
support a finding that a fraud, as opposed to a negligent
misrepresentation, was perpetrated on the court. More-
over, the state never asked the court to make such a
finding.

“[If] a party seeks to open and vacate a judgment
based on new evidence allegedly showing the judgment
is tainted by fraud, he must show, inter alia, that he
was diligent during trial in trying to discover and expose
the fraud, and that there is clear proof of that fraud.”
Chapman Lumber, Inc. v. Tager, 288 Conn. 69, 107,
952 A.2d 1 (2008). Neither prong of this test is met in
the present case. “[A] fraudulent representation . . .
is one that is knowingly untrue, or made without belief
in its truth, or recklessly made and for the purpose
of inducing action upon it.” (Internal quotation marks
omitted.) Sturm v. Harb Development, LLC, 298 Conn.
124, 142, 2 A.3d 859 (2010). In other words, to constitute
a fraud on the court, a factual misrepresentation by a
party must be made with an intent to deceive.

Here, there is no basis on which to conclude that
a lack of good faith by counsel existed in relying on
information provided by the defendant’s father or that
the defendant had admitted to him that he had had
contact with minors. The court never found that defense
counsel’s representations to the court at the October
2, 2019 hearing, even those that ultimately were deter-
mined to be untrue, were made with any intent to

1" The dissenting opinion incorrectly states that “[t|he majority does appear
to recognize that the court could exercise jurisdiction if its judgment had
been procured by fraud but dismisses this possibility on the basis that the
court did not find that its judgment had been fraudulently procured.” We
do not. We, in fact, leave any such recognition for another day and merely
assume arguendo that it applies, having found no case in which the fraud on
the court exception has been applied in the criminal context. The dissenting
opinion cites to none.
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deceive the court.’® More importantly, the court, in
granting the motion to open, never indicated it was
doing so on the basis that the judgment of dismissal
was obtained by fraud, specifically noting to defense
counsel that “nobody has put any dispersions to you

”

I
DISMISSALS WITHOUT PREJUDICE/
NOLLE PROSEQUI

Additionally, the state appears to argue that a court
necessarily must have the power to consider and grant
a motion to open a judgment of dismissal because a
new criminal prosecution of the same defendant on the
same charges following a dismissal predicated on the
entry of a nolle prosequi is permissible. A dismissal
following a nolle prosequi, however, which effectively
is rendered without prejudice to the filing of a new
action if otherwise permitted by law, is markedly differ-
ent from the judgment of dismissal rendered in the
present case.

Although our rules of practice formerly authorized
a criminal court to designate a dismissal as entered
“ ‘without prejudice,” ” that rule has since been repealed.
State v. Talton, 209 Conn. 133, 140 and n.10, 547 A.2d

8 The dissenting opinion acknowledges that the court made no explicit
finding of fraud or any intent to deceive. Nevertheless, it states that the
“record does support a determination that in granting the [state’s] motion
[to open] the court made a unilateral mistake induced by the misrepresen-
tations of counsel.” (Emphasis added.) We are not clear what standard the
dissenting opinion is invoking by this statement. Nevertheless, it remains
that the representations made by counsel to the court, even if they later
proved to be factually inaccurate in whole or in part, cannot properly be
labeled “misrepresentations” without a finding that counsel had some intent
to deceive or obfuscate, a factual finding that is not a part of the record
and cannot be made by this court on appeal. If a mistake was made in this
case, it was the failure of the state, prior to dismissal, to seek to put on
evidence of the defendant’s alleged noncompliance with the terms of the
diversionary program or to request a continuance to investigate further.
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543 (1988). Presumably, any dismissal of charges by the
court is now presumptively deemed “with prejudice”
unless reinstatement or refiling of charges is otherwise
provided for by law. As former Chief Judge Lavery
explained in his dissenting opinion in Cislo v. Shelton,
40 Conn. App. 705, 719-20, 673 A.2d 134 (1996), rev'd,
240 Conn. 590, 692 A.2d 1255 (1997): “There was no
practical difference between a dismissal without preju-
dice and a nolle. Practice Book § 727 [now § 39-31], in
discussing nolles prosequi, provides: The entry of a
nolle prosequi terminates the prosecution and the
defendant shall be released from custody. If subse-
quently the prosecuting authority decides to proceed
against the defendant, a new prosecution must be initi-
ated. In State v. Talton, [supra, 141 n.11], and State v.
Gaston, 198 Conn. 435, 44041, 503 A.2d 594 (1986),
our Supreme Court recognized that the only difference
between a dismissal and a nolle is the time of erasure.
Under General Statutes § 54-142a (b), the records of an
arrest are immediately erased on a dismissal, whereas,
when a nolle is entered, the records of the arrest are
erased thirteen months after its entry. General Statutes
§ b4-142a (c).” (Internal quotation marks omitted.)

“A nolle prosequi is a declaration of the prosecuting
officer that he will not prosecute the suit further at that
time. . . . [T]he effect of a nolle [prosequi] is to termi-
nate the particular prosecution of the defendant without
an acquittal and without placing him in jeopardy. . . .
Therefore, the nolle [prosequi] places the criminal mat-
ter in the same position it held prior to the filing of the
information. Indeed, no criminal matter exists until, and
if, the prosecution issues a new information against the
defendant. . . . If subsequently the prosecuting
authority decides to proceed against the defendant, a
new prosecution must be initiated. . . .

“Until the enactment of General Statutes [§ 54-56b]
in 1975 . . . the power to enter a nolle prosequi was
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discretionary with the state’s attorney; neither the
approval of the court nor the consent of the defendant
was required. . . . The principles that today govern
the entry of a nolle prosequi place some restrictions
on the prosecuting attorney’s formerly unfettered dis-
cretion. Although the decision to initiate a nolle prose-
qui still rests with the state’s attorney, the statute and
the rules now permit the defendant to object to a nolle
prosequi and to demand either a trial or a dismissal
except upon a representation to the court by the prose-
cuting official that a material witness has died, disap-
peared or become disabled or that material evidence
has disappeared or been destroyed and that a further
investigation is therefore necessary.” (Citations omit-
ted; internal quotation marks omitted.) State v. Richard
P., 179 Conn. App. 676, 682-83, 181 A.3d 107, cert.
denied, 328 Conn. 924, 181 A.3d 567 (2018). In the
absence of an objection by the defendant, a nolle prose-
qui essentially results in a resolution of the matter with-
out prejudice, meaning the state may refile the same
charges provided it does so within any applicable stat-
ute of limitations. Accordingly, it would be improper
to analogize a judgment of dismissal following a nolle
prosequi to the judgment of dismissal in the present
case rendered after the completion of a statutory diver-
sionary program.

IV
DECISIONS OF OTHER JURISDICTIONS

Neither party has brought to our attention any case
law from other jurisdictions addressing the power of a
trial court to open or set aside a dismissal of criminal
charges following the completion of a pretrial diversion-
ary program. Our own research reveals that there are
no decisions that are on all fours with the present case.
We have identified a number of decisions addressing
whether a court, following the state’s entry of a nolle
prosequi, has the ability to restore the criminal case to
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the docket, particularly in cases in which the state could
otherwise commence an entirely new prosecution.
Given the decidedly different procedural posture of
these types of cases as well as the different statutory
overlays that exist in other jurisdictions, these cases
are readily distinguishable and further discussion of
them would be unhelpful.

We nonetheless do find at least one sister state deci-
sion instructive with respect to the issue before us.
Specifically, the issue before the court in Smith v. Supe-
rtor Court, 115 Cal. App. 3d 285, 287, 171 Cal. Rptr. 387
(1981), is notably similar to the one now before us:
“[W]hether a trial court may reconsider and vacate an
order dismissing a prosecution where there is an allega-
tion that extrinsic fraud or mistake has taken place and
that new facts would alter the court’s decision.” The
California Court of Appeals concluded that, “at least
where no actual fraud has been perpetrated upon the
court, a criminal court has no authority to vacate a
dismissal entered deliberately but upon an erroneous
factual basis.” Id.

The facts underlying the court’s dismissal in Smith
were as follows. The defendant successfully appealed
his conviction of embezzlement of a rental car, arguing
that certain evidence admitted against him was the
byproduct of an illegal search. Id. The appeal was
decided by the intermediate appellate court and Califor-
nia’s Supreme Court denied the state’s request to
appeal. Id. On remand, defense counsel and the prose-
cutor met with the judge in chambers to discuss the
possibility that the prosecution should be dismissed
because, without the excluded evidence, the prosecutor
believed he would be unable successfully to retry the
defendant. Id. “The prosecutor and the court were
under the impression that there were no pending appel-
late matters in the case, defense counsel having so
represented. The court entertained and granted the



Page 102A CONNECTICUT LAW JOURNAL December 7, 2021

100 DECEMBER, 2021 209 Conn. App. 63

State v. Butler

prosecution’s motion to dismiss.” Id., 287-88. Soon
afterward, however, the prosecutor learned that the
state was in the process of filing a petition for certiorari
in the United States Supreme Court and had, in fact,
filed an application for a stay pending its preparation
and filing of that petition. Id., 288. Although the public
defender’s office also was aware of the pendency of
the petition, neither of the trial attorneys apparently
was informed by his respective office. Id. When the
prosecutor learned about the pending proceedings, he
moved the court to vacate its order of dismissal. Id.
Following a hearing, the trial court granted the motion
to vacate and reinstated the charges. Id. The defendant
appealed. Id.

On appeal, the court noted that “the limits of a crimi-
nal court’s power to reconsider a ruling and vacate an
order or judgment, though referred to in passing, have
to some extent been left open by the California Supreme
Court.” Id. After noting conflicting language in its
existing case law, the court rejected the state’s argu-
ment that the court had “inherent equity powers,” as
recognized in civil matters, to set aside a judgment that
was obtained by fraud or mistake. Id., 292. The court
took note of prior precedent that had distinguished a
court’s inherent power to correct clerical errors neces-
sary to make its records reflect the true judgment of
the court and judicial error, or error made in rendering
a judgment properly reflected in the record. Id., 290-91.
The court stated that “[a]ny attempt by a court, under
the guise of correcting clerical error, to revise its delib-
erately exercised judicial discretion is not permitted.”
(Internal quotation marks omitted.) Id., 290. The court
further stated: “Even granting that criminal courts have
inherent powers which they may exercise in various
contexts, a large step must be taken before concluding
that a criminal judgment or an order dismissing a prose-
cution can be disturbed because of a mistake in the



December 7, 2021 CONNECTICUT LAW JOURNAL Page 103A

209 Conn. App. 63 DECEMBER, 2021 101

State v. Butler

presentation of the operative facts.” Id., 292-93. We
find these same admonitions persuasive and relevant
to our consideration of the matter before us because the
cases invoke many of the same policy considerations.?

\Y
POLICY CONSIDERATIONS

As we have indicated, we agree with the defendant
that the court’s judgment dismissing the criminal
charges in the present case effectively was a judgment
of dismissal “with prejudice.” This is because, by stat-
ute, the court’s determination that the defendant satis-
factorily completed the program meant that “all records
of such charges shall be erased pursuant to section 54-
142a.” General Statutes § 54-561 (i). In other words,
unlike when a case is resolved by a nolle prosequi or the
court dismisses an information under circumstances in
which the state may refile charges, the dismissal of
pending criminal charges following the determination
by the court that the defendant successfully has com-
pleted a diversionary program as authorized by § 54-
56l results in a complete erasure of the charges that
led to the defendant’s participation in the program,*

19 The dissenting opinion suggests that policy considerations have no valid
place in our consideration of the jurisdictional question before us. We dis-
agree. In ascertaining whether the court had jurisdiction in the present case
to open the judgment of dismissal, we are required to analyze existing
common-law precedent and relevant statutes and provisions of our rules of
practice, none of which clearly answers the question posed by this case.
Policy considerations, therefore, are relevant in interpreting the scope and
significance of these legal authorities. In other words, just as we would
consider existing public policy in framing or ascertaining common-law rules;
see Demond v. Project Service, LLC, 331 Conn. 816, 848, 208 A.3d 626 (2019);
it is appropriate for this court to consider relevant public policy interests,
including those underlying our finality of judgment jurisprudence, particu-
larly in a criminal case.

% Significantly, the erasure statute provides not just for the erasure of
records but that “[a]ny person who shall have been the subject of such an
erasure shall be deemed to have never been arrested within the meaning
of the general statutes with respect to the proceedings so erased and may
so swear under oath.” General Statutes § 54-142a (e) (3).
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without the risk that such charges could be revived or
reinstated at a later date.

By applying to participate in the supervised diversion-
ary program and being permitted by the court to do so,
the defendant gave up his right to defend against the
allegation leveled by the state and agreed to be subject
to numerous conditions in excess of those imposed by
the court as conditions of his release. The defendant
also took on burdens he would not have otherwise
had, including the time and costs associated with his
participation in various program requirements. As one
example, the record indicates that the defendant paid
for his counseling at the Sterling Center. He agreed to
do so in exchange for the statutory assurance that, if
he completed the program, his charges would be erased,
meaning he would no longer face any legal jeopardy
associated with those charges. In other words, his par-
ticipation in the program came with certain statutory
rights that he lost when the court opened the judgment
of dismissal by a procedure that was not part of the
statutory scheme.

Furthermore, it is indisputable that significant liberty
and finality of judgment interests also attach by virtue
of the court’s granting of an unconditioned judgment
of dismissal. “A great deal is at stake in a criminal trial.
The interests involved go beyond the private interests at
stake in the ordinary civil case. They involve significant
public interests. The accused during a criminal prosecu-
tion has at stake interests of immense importance, both
because of the possibility that he may lose his liberty
upon conviction and because of the certainty that he
would be stigmatized by the conviction. . . . Indeed,
the criminal jury trial has a role in protecting not only
the liberty of the accused, but also the entire citizenry
from overzealous or overreaching state authority.”
(Citation omitted; internal quotation marks omitted.)
State v. Myers, supra, 242 Conn. 140.
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Although we are cognizant that the state “has a valid
and weighty interest in convicting the guilty”; id.,
140-41; and that the court has an interest in ensuring
that justice is done and that the public is protected, the
unique situation that the court found itself in in this
case was largely the result of the state’s handling of
the initial October 2, 2019 hearing. Here, an anonymous
tip came to the attention of the probation officer at the
end of August, 2019. Between that time and the October
2, 2019 hearing, probation alerted the state of the infor-
mation it had, and, if necessary, the state could have
asked the court for a continuance of the hearing to
investigate further and confirm the allegations. That did
not happen. Instead, the state, in opposing the dismissal
of the defendant’s charges, chose to rely solely on the
negative final report and the letter appended thereto,
which contained only unsubstantiated allegations of
potential contacts with minors and one admitted failure
to report as the sole basis to support the contention
that the defendant unsatisfactorily completed the diver-
sionary program. The state did not provide affidavits
from the various YMCA employees who had provided
information to the probation officer. It did not obtain or
submit copies of the employment applications allegedly
executed by the defendant or other corroborating evi-
dence. It did not request the opportunity to question
under oath the witness relied on by defense counsel in
his argument and who was present in the courtroom
during the October 2, 2019 hearing. Moreover, the state
has not lost its ability to prosecute the defendant with
respect to any actions that he took while participating
in the program that may constitute violations of his
terms of release or new crimes.

VI
CONCLUSION

On the basis of the preceding discussion and our
consideration of the arguments of the parties, we con-
clude that once the criminal court rendered a final judg-
ment dismissing all charges in the present case it lost
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jurisdiction over the matter and could not properly
entertain, let alone grant, a motion to open and restore
the matter to the criminal docket. Rather than
attempting to provide a legal basis for its exercise of
power over the state’s motion to open, the court indi-
cated that it was opening its prior dismissal because it
believed it was simply “wrong” that it had relieved the
defendant of criminal liability on the basis of erroneous
information. Such an outcome, however, is always a
possibility in the adjudication of criminal matters. There
is always a possibility that a defendant will be acquitted
or have charges dismissed following which the state
may uncover new information or previously uncovered
proof, or the court may receive information that a wit-
ness gave false testimony or that material facts were
other than what were presented to the court or a jury.
Such possibilities do not in and of themselves confer
jurisdiction on a court once that jurisdiction is lost
following a final disposition of a criminal matter.

Similarly misguided was the court’s suggestion that
its ruling was akin to a clerical error for which it had
the inherent authority to correct. A “clerical error” is
an error in the recording of the judgment such that the
judgment recorded does not reflect the judgment that
the court actually rendered. Here, there is no question
that, on the basis of the facts as presented, the court
intended to grant a judgment of dismissal, and the
record duly reflects that exact judgment. Any error
existing in the present case was not “clerical” in nature
but instead involved how the matter was adjudicated
before the court.

The court made a reasoned determination on the
facts presented that, contrary to the opinion of the
Court Support Services Division and the state, the
defendant had completed satisfactorily the diversionary
program. It did so on the basis of the evidence before
it and the arguments presented by the parties, including
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the representations made by defense counsel that went
unchallenged despite later proving to be, at least in
part, untrue. In accordance with § 54-56, the court dis-
missed all the pending criminal charges and the defen-
dant was discharged unconditionally. The state never
indicated on the record any intention to appeal the
court’s decision, and, therefore, the defendant left the
hearing with a well-founded belief that his interactions
with the criminal court regarding this case had con-
cluded. The fact that the state later came into posses-
sion of better or more convincing evidence that, if pre-
sented to the court at the October 2, 2019 hearing, likely
would have changed the court’s calculus and, therefore,
its decision did not confer power on the court to enter-
tain a motion to open the judgment of dismissal.

At the time the motion was filed, the court had dis-
posed of the criminal matter and the defendant had
been discharged from his obligations under the program
with the understanding that his criminal charges were
no longer hanging over his head. The only available
means for the state to overturn the court’s decision was
through the appeal process, which it elected not to
pursue. Because we conclude that the court lacked
the power to consider the state’s motion to open, the
judgment granting the motion must be reversed.”

The judgment is reversed and the case is remanded
with direction to dismiss the state’s motion to open.

In this opinion, ALEXANDER, J., concurred.

2l To the extent that the dissenting opinion’s final footnote implies that
the majority takes “a dim view of the wisdom and discretion of the trial
bench,” that is certainly not the case. To the contrary, we recognize that
the trial bench generally, and certainly the judge in this particular case,
attempts to exercise its authority in a reasoned manner with the interests
of the parties and justice in mind. Whether a court has jurisdiction to act
under a given set of circumstance, however, does not turn on the seriousness
of the underlying charges but on whether the court has authority to act.
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BISHOP, J., dissenting. In reversing the judgment of
the trial court opening its judgment of dismissal, my
colleagues in the majority conclude: “[T]he court
improperly granted the state’s motion to open because,
in the absence of any codified authorization, either
express or clearly implied, a criminal court cannot take
further action in a criminal matter once there has been
a complete and final resolution of all pending charges,
which would include the judgment of dismissal ren-
dered in the present case.” In coming to this view, the
majority acknowledges that it is deciding a case of first
impression. Indeed, there is neither statutory nor com-
mon-law precedent to support the majority’s conclu-
sion. Because I believe the court had both the power
and the authority to open the judgment of dismissal, I
respectfully dissent.

At the outset, I acknowledge that the majority has
accurately set forth the procedural and factual under-
pinnings to this appeal as well as our standard of review.
My disagreement lies in the majority’s legal reasoning
and the conclusion it draws from its analysis.

I begin my analysis by noting our jurisprudence
regarding the jurisdiction of the Superior Court. “The
Superior Court of this state as a court of law is a court
of general jurisdiction. It has jurisdiction of all matters
expressly committed to it and of all others cognizable
by any law court of which the exclusive jurisdiction is
not given to some other court.” State ex rel. Morris v.
Bulkeley, 61 Conn. 287, 374, 23 A. 186 (1892); see also
State v. Das, 291 Conn. 356, 361, 968 A.2d 367 (2009)
(“[t]he Superior Court is a constitutional court of gen-
eral jurisdiction” (internal quotation marks omitted));
State v. Luzietti, 230 Conn. 427, 431, 646 A.2d 85 (1994)
(same). “Article fifth, § 1 of the Connecticut constitu-
tion proclaims that ‘[t]he powers and jurisdiction of the
courts shall be defined by law,” and General Statutes
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§ 51-164s provides that: ‘[t]he [S]Juperior [C]ourt shall
be the sole court of original jurisdiction for all causes
of action, except such actions over which the courts
of probate have original jurisdiction, as provided by
statute.” ” State v. Carey, 222 Conn. 299, 305, 610 A.2d
1147 (1992). Additionally, because the Superior Court
is a constitutional court of general jurisdiction, “[ijn
the absence of statutory or constitutional provisions,
the limits of its jurisdiction are delineated by the com-
mon law.” (Internal quotation marks omitted.) State v.
Das, supra, 361; see also State v. McCoy, 331 Conn. 561,
577, 206 A.3d 725 (2019) (explaining that, in absence of
legislative or constitutional provisions governing when
trial court loses jurisdiction, issue is governed by com-
mon law).

The Superior Court’s general jurisdiction includes
jurisdiction over criminal cases. “The Superior Court
has subject matter jurisdiction to hear criminal matters
from its authority as a constitutional court of unlimited
jurisdiction. . . . The Superior Court’s authority in a
criminal case becomes established by the proper pre-
sentment of the information . . . which is essential to
initiate a criminal proceeding.” (Citations omitted,;
emphasis added; internal quotation marks omitted.)
State v. Pompei, 52 Conn. App. 303, 307, 726 A.2d
644 (1999).

Further, at common law, “a trial court possesse[d]
the inherent power to modify its own judgments during
the term at which they were rendered. . . . During the
continuance of a term of court the judge holding it
ha[d], in a sense, absolute control over judgments ren-
dered; that is, he can declare and subsequently modify
or annul them. . . . Under the [common-law] rule, a
distinction [was] drawn between matters of substance
and clerical errors; the distinction being that mere cleri-
cal errors [could] be corrected at any time even after
the end of the term. . . . But [i]n the absence of waiver
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or consent of the parties, a court [was] without jurisdic-
tion to modify or correct a judgment in other than
clerical respects after the expiration of the term of the
court in which it was rendered.” (Citations omitted,
internal quotation marks omitted.) State v. Wilson, 199
Conn. 417, 436-37, 513 A.2d 620 (1986).

In a venerable opinion, our Supreme Court opined
that “[t]he jurisdiction continues to exist in full force,
to be exercised whenever a proper occasion shall
require it. A suspension of the jurisdiction of a court

. is a solecism. Jurisdiction is either exhausted or
retained. It can never be properly said to be in a state
where it is suspended and can be revived. The exercise
of it by the court possessing it may be and often is
suspended, but it still continues to exist, and only awaits
the determination of the court as to when and how it
shall be called into action.” (Emphasis in original.)
Sanford v. Sanford, 28 Conn. 5, 14 (1859). Additionally,
the teaching of our decisional law is that “[t]he question
of whether the court has . . . jurisdiction . . . must
be informed by the established principle that every pre-
sumption is to be indulged in favor of jurisdiction.”
(Internal quotation marks omitted.) State v. Mack, 55
Conn. App. 232, 235, 738 A.2d 733 (1999).

Finally, as to general principles pertinent to our inquiry,
our decisional law is clear that when determining
whether a statute has abrogated or altered the common
law, the construction of the statute “must be strict, and
the operation of a statute in derogation of the common
law is to be limited to matters clearly brought within
its scope.” (Internal quotation marks omitted.) Cacio-
poli v. Lebowitz, 309 Conn. 62, 70, 68 A.3d 1150 (2013).
The teaching of our Supreme Court in Caciopoli could
not be clearer: “Interpreting a statute to preempt a
common-law cause of action is appropriate only if the
language of the legislature plainly and unambiguously
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indicates such an intent. [W]hen a statute is in deroga-
tion of common law or creates a liability where formerly
none existed, it should receive a strict construction and
is not to be extended, modified, repealed or enlarged
in its scope by the mechanics of [statutory] construc-
tion. . . . In determining whether or not a statute abro-
gates or modifies a [common-law] rule the construction
must be strict, and the operation of a statute in deroga-
tion of the common law is to be limited to matters
clearly brought within its scope. . . . Although the leg-
islature may eliminate a common-law right by statute,
the presumption that the legislature does not have such
a purpose can be overcome only if the legislative intent
is clearly and plainly expressed. . . . We recognize
only those alterations of the common law that are
clearly expressed in the language of the statute because
the traditional principles of justice upon which the com-
mon law is founded should be perpetuated. The rule that
statutes in derogation of the common law are strictly
construed can be seen to serve the same policy of conti-
nuity and stability in the legal system as the doctrine of
stare decisis in relation to case law.” (Citations omitted,;
internal quotation marks omitted.) Id., 70-71.

With these principles in mind, I turn next to the cir-
cumstances at hand. There can be no question that the
Superior Court acquired jurisdiction over the defen-
dant, Carlton Butler, and the case once the criminal
charges against him were brought to court. The question
for our decision is whether the court lost jurisdiction
once it rendered the judgment of dismissal after finding
that the defendant had successfully completed a two
year, supervised diversionary program pursuant to Gen-
eral Statutes § 54-561.

My analysis of this issue requires an examination of
the common law pertaining to the court’s retention of
jurisdiction and then of whether the common law in this
regard has been superseded or abrogated by statute.
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As our Supreme Court has noted, on the criminal side,
“In]either our General Statutes nor our Practice Book
rules define the period during which a trial court may
modify or correct its judgment in a criminal case.”
(Emphasis in original.) State v. Wilson, supra, 199 Conn.
437. Accordingly, I turn to our judicial decisions to
determine what limitations on the court’s jurisdiction
have been promulgated by decisional law.

In my review of our judicial decisions, I have found
only two limitations that affect the common-law rule
regarding the retention of jurisdiction by a criminal
court. First, a criminal court loses jurisdiction over a
matter once a sentence has been imposed and a defen-
dant is committed to the Commissioner of Correction.
State v. McCoy, supra, 331 Conn. 581-82 (“the court
loses jurisdiction over [a] case when the defendant is
committed to the custody of the [C]lommissioner of
[Clorrection and begins serving the sentence” (internal
quotation marks omitted)). “It is well established that
under the common law a trial court has the discretion-
ary power to modify or vacate a criminal judgment
before the sentence has been executed. . . . This is so
because the court loses jurisdiction over the case when
the defendant is committed to the custody of the [C]lom-
missioner of [Clorrection and begins serving the sen-
tence.” (Internal quotation marks omitted.) State v. Das,
supra, 291 Conn. 361-62. Although there is a bright-line,
common-law rule regarding a criminal court’s power
to modify or vacate a criminal judgment when a sen-
tence has been imposed, there is no such rule where,
as here, a criminal judgment has been dismissed.

Second, where no sentence has been imposed, a crim-
inal court’s jurisdiction to modify its judgment ends
after a period of four months following judgment. See
State v. Wilson, supra, 199 Conn. 437. In a much debated
opinion, our Supreme Court in Wilson held that “[n]ei-
ther our General Statutes nor our [rules of practice]
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define the period during which a trial court may modify
or correct its judgment in a criminal case. On the civil
side, however, [our rules of practice provide] that any
civil judgment or decree may be opened or set aside
within four months succeeding the date on which it
was rendered or passed. We see no reason to distinguish
between civil and criminal judgments in this respect,
and we therefore hold that, for purposes of the [com-
mon-law] rule, a criminal judgment may not be modified
in matters of substance beyond a period of four months
after the judgment has become final.” (Emphasis in
original; internal quotation marks omitted.) Id.
Although the specific holding of Wilson that the court
had continuing jurisdiction of a matter even after a
defendant had been sentenced so long as the court’s
subsequent action took place within four months of
sentencing was later abrogated by our Supreme Court
in McCoy on the basis that once a defendant has been
sentenced the court loses jurisdiction over a criminal
matter, the portion of Wilson that supports a court’s
continuing jurisdiction during the court’s session before
sentencing and committal to the Commissioner of Cor-
rection remains unchallenged. See State v. McCoy,
supra, 331 Conn. 586-87 (“we take this opportunity to
clarify and reiterate, as we have consistently done . . .
that a trial court loses jurisdiction once the defendant’s
sentence is executed, unless there is a constitutional
or legislative grant of authority”).

In its analysis, the majority opines that the common-
law rule regarding the court’s continuing jurisdiction is
no longer part of our common law because it “has been
superseded or rendered inoperable by statutory changes
and, thus, does not factor into our consideration of the
jurisdiction of the criminal court as it currently exists
under our common law.” It is apparent from the majori-
ty’s opinion that, in coming to this conclusion, my col-
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leagues are referring to General Statutes § 51-181' and,
respectfully, I believe the majority reaches well beyond
the confines of that statute in making the sweeping
assertion that statutory law has now replaced the com-
mon law regarding the retention of jurisdiction of a
criminal court. In further support of its view, the major-
ity cites to Luzietti for the proposition that the criminal
court’s common-law jurisdiction to vacate a judgment
during the “ ‘term’ ” in which it had been rendered “no
longer has vitality in this state.” State v. Luzietti, supra,
230 Conn. 432 n.6. Respectfully, however, I believe that
the majority’s citation to Luzieiti is inaccurate. Indeed,
the court in Luzietti explained, in the cited passage,
that, “[a]t common law, the trial court’s jurisdiction to
modify or vacate a criminal judgment was also limited
to the ‘term’ in which it had been rendered. . . . Since
our trial courts no longer sit in ‘terms,’ that particular
[common-law] limitation no longer has vitality in this
state.” (Citation omitted; emphasis added.) Id. This
properly cited passage reveals that the court in Luzietti
was discussing the elimination of the limitation of a
trial court’s jurisdiction over its judgments to the term

! As stated previously, at common law, a court had the power to modify
a judgment during the term in which the judgment was rendered. Morici
v. Jarvie, 137 Conn. 97, 104, 75 A.2d 47 (1950); Wilkie v. Hall, 15 Conn. 32,
37 (1842). “The word ‘term’ as used in the common-law rule that a judgment
may not be opened after the term at which it was rendered has been interpre-
ted to mean ‘sessions’ of court as defined in § 51-181 . . . .” (Footnote
omitted.) Snow v. Calise, 174 Conn. 567, 571, 392 A.2d 440 (1978). General
Statutes (Rev. to 1977) § 51-181 provides in relevant part: “The superior
court shall be deemed continuously in session with four sessions, except
as otherwise provided in sections 51-180, 51-182 and 51-185, held on the
first Tuesday of September, January and April and the first Tuesday following
July fourth annually, in each of the several counties and judicial districts
of the state, at such times and places and for such duration of time as is
fixed and determined by the chief judge of the superior court annually, with
the approval of the chief court administrator, except as otherwise provided
by law . . . .” The present version of General Statutes § 51-181 makes no
reference to “sessions” of court and provides that “[t]he Superior Court
shall sit continuously throughout the year, at such times and places and for
such periods as are set by the Chief Court Administrator . . . .”
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of the court. Accordingly, Luzietit does not stand for
the proposition advanced by the majority but, rather,
for a contrary interpretation of the development of com-
mon law and one consistent with the court’s exercise
of jurisdiction in this matter. Accordingly, in my view,
no decisional law has altered the common-law rule
regarding the court’s continuing jurisdiction.

The majority takes a different approach to this issue
regarding the durability of common law. In reaching its
conclusion that the trial court lost jurisdiction over this
matter, the majority states that “[n]o statutory provi-
sions exist . . . that expand the existing common-law
jurisdiction of our criminal courts or expressly permit a
court to reinstate criminal charges after it has dismissed
them.” In expressing this view, I believe, respectfully,
that the majority has failed to acknowledge the contin-
ued viability of common law unless is has been
expressly abrogated or superseded by statutory or deci-
sional law. The majority’s view ignores the basic juris-
prudence that common law persists unless it has been
supplanted or abrogated by statute or judicial decision.
In my view, because the court is a constitutional court
of general jurisdiction, and there are no statutory or
constitutional provisions delineating the jurisdiction of
a criminal court after a judgment of dismissal, we must
look to the common law to determine if any limitations
on the court’s jurisdiction exist. If there are no common-
law limitations on the court’s jurisdiction to open a
judgment after dismissal in a criminal case, then argua-
bly “this case does not . . . require us to expand the
court’s jurisdiction, as the majority suggests. Rather,
the question is whether the court inalterably lost juris-
diction it unquestionably had . . . .” (Emphasis in orig-
inal.) State v. McCoy, supra, 331 Conn. 607 (D’Auria,
J., concurring).

The question, therefore, is not whether any statute
or decision permits the court to exercise continuing
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jurisdiction but, rather, whether any act of the legisla-
ture or judiciary has altered the common law regarding
the jurisdiction of a criminal court. As stated, I have
found no such enactment.

The majority does appear to recognize that the court
could exercise jurisdiction if its judgment had been
procured by fraud but dismisses this possibility on the
basis that the court did not find that its judgment had
been fraudulently procured. Indeed, our Supreme Court
has stated that “[c]ourts have intrinsic powers, indepen-
dent of statutory provisions authorizing the opening of
judgments, to vacate any judgment obtained by fraud,
duress or mutual mistake.”* In re Baby Girl B., 224
Conn. 263, 283, 618 A.2d 1 (1992); see also Kenworthy
v. Kenworthy, 180 Conn. 129, 131, 429 A.2d 837 (1980)
(“[t]he power of the court to vacate a judgment for fraud
is regarded as inherent and independent of statutory
provisions authorizing the opening of judgments; hence
judgments obtained by fraud may be attacked at any
time”).

I agree that the court made no explicit finding of
fraud; however, the record does support a determina-
tion that in granting the motion the court made a unilat-
eral mistake induced by the misrepresentations of
defense counsel. The court’s comments during the hear-
ing before the judgment was opened reflect the court’s
belief that it was grossly misled by the representations
defense counsel had made to the court at the time the
dismissal was rendered.® Although it is clear that the

2 “The elements of a fraud action are: (1) a false representation was made
as a statement of fact; (2) the statement was untrue and known to be so
by its maker; (3) the statement was made with the intent of inducing reliance
thereon; and (4) the other party relied on the statement to his detriment.”
Billington v. Billington, 220 Conn. 212, 217, 595 A.2d 1377 (1991).

3 For sure, the court did not fault defense counsel for the misrepresenta-
tions that had been made when the motion to dismiss had been argued, but
the court, nonetheless, found that the dismissal had been rendered on the
basis of misrepresentations. The court stated that “the court based its deci-
sion to dismiss [the case] on information that was incorrect, was totally
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court did not point the finger at defense counsel for
the statements he made to the court in support of his
motion to dismiss, it is equally apparent that the court
determined that the gist of defense counsel’s comments
were based on material misrepresentations. That the
court was wrongly induced into an erroneous decision
is plain from the court’s comments.

Finally, I note the majority makes a public policy
argument in favor of its view that the judgment in this
matter should not have been opened. At the outset, I do
not believe that the underlying question of jurisdiction
implicates public policy.? The question is not whether
the court should have granted the state’s motion to
open the judgment but, rather, whether the court had
the power or authority to act as it did. As such, this
case presents a legal issue of the proper understanding
of the common law on this topic and whether the com-
mon law has been altered by legislative enactment or
judicial decision making.

Furthermore, to the extent public policy has any role
in this discussion, although I recognize the liberty inter-
ests of the defendant implicated in this matter, so, too,
I appreciate the role of the court in punishing the guilty

contradictory to his [diversionary program] and I would assert—well, I'm
the judge, so I can—that I did it under false pretenses. I dismissed this
under false pretenses that the defendant was in compliance when, boy, not
only was he not in compliance, he couldn’t have been any further away
from compliance. . . . As you can see, I'm a little angered because it really
stings—it hurts that such a misrepresentation—and, counsel, I'm not faulting
you, you went with the information you had with you at the time—but it
was not even close to being accurate or truthful.”

*In response to my assertion that public policy should play no role in a
correct assessment of whether the trial court retained jurisdiction in this
matter, the majority now cites to Demond v. Project Service, LLC, 331 Conn.
816, 848, 208 A.3d 626 (2019) for the contrary proposition. I disagree. As I read
Demond, the court there was discussing the public policy that a common-
law rule embraced and not whether policy considerations could be utilized
to understand the common law. As such, I believe, respectfully, that Demond
is inapplicable to the issue at hand.
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and protecting victims of crime and the general public
from criminal behavior. Given the allegation of criminal
behavior that was the basis of the initial charges—
finding the defendant with his shorts down to his ankles
and his genitals exposed while standing behind a twelve
year old juvenile male who also had his pants down—
the state has a heightened interest in the protection
of the child-victim as well as the prevention of the
recurrence of such abhorrent behavior for the protec-
tion of all minors and society in general.

For the foregoing reasons, I respectfully dissent.’

UNITED PUBLIC SERVICE EMPLOYEES UNION,
COPS LOCAL 062 v. TOWN OF
HAMDEN ET AL
(AC 43739)

Prescott, Moll and Suarez, Js.
Syllabus

The plaintiff union sought to enjoin the defendants from proceeding with
a disciplinary hearing against E, a police officer represented by the
plaintiff and employed by the defendant town, until the completion of
a pending criminal prosecution against E. Following a hearing, the trial
court rendered judgment granting the plaintiff’s application for a tempo-
rary injunction. The named defendant appealed to this court, claiming
that the court used an incorrect legal standard in granting the plaintiff’s
application. Held that the trial court improperly reviewed the plaintiff’s
application for a temporary injunction pursuant to the standard for
adjudicating a motion for a stay of civil proceedings; moreover, unlike

>It may be argued that the implications of acknowledging the court’s
jurisdiction to act as it did after the dismissal of a criminal matter following
the purported successful completion of a pretrial diversionary program are
that no dismissals should be treated as final and that a judge may open a
judgment at any time and for any reason the court may deem appropriate.
I do not take such a dim view of the wisdom and discretion of the trial
bench. In the case at hand, the prosecutor moved to open the judgment
just one day after the matter had been dismissed and the court’s action was
based on material misrepresentations made to it during the hearing on the
motion for a dismissal.
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the decisions erroneously relied on by the court, Lee v. Harlow, Adams &
Friedman, P.C. (116 Conn. App. 289) and Tyler v. Shenkman-Tyler (115
Conn. App. 521), which involved motions to stay proceedings before
the court, this case involved the court attempting to enjoin a separate
proceeding conducted by another government entity, thus, the court
erred in applying a balancing of the equities test; furthermore, pursuant
to Nostk v. Singe (40 F.3d 592), the proper standard to apply in a
case involving a request to enjoin ongoing administrative disciplinary
proceedings is the standard for adjudicating a temporary injunction,
and, as the court made no findings as to whether the plaintiff would
suffer irreparable harm in the absence of injunctive relief, the case was
remanded for the court to apply the correct standard and to make the
requisite findings.
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Opinion

SUAREZ, J. The defendant town of Hamden' appeals
from the decision of the trial court granting the applica-
tion for a temporary injunction filed by the plaintiff,

! We refer in this opinion to the town of Hamden as the defendant. The
Hamden Board of Police Commissioners (board) was also a defendant in
this case, but it did not appeal. “Although Connecticut recognizes the general
rule that a nonappealing party is bound by the decision of the lower court,
we also have recognized that there are times when a nonappealing party
can benefit from an appellate court’s determination even though that party
did not participate in the appeal. . . . [W]hen the rights of all the parties
are interwoven or when the erroneous legal decision of the lower court
forms the basis for all of the parties’ rights, the nonappealing party is entitled
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United Public Service Employees Union, Cops Local
062. Specifically, the defendant was enjoined from pro-
ceeding with a disciplinary hearing concerning Devin
Eaton, a police officer in its employ, until a pending
criminal prosecution of Eaton is concluded. On appeal,
the defendant claims that the court utilized the incorrect
legal standard in determining whether to grant the plain-
tiff’s application for a temporary injunction.” We agree,
and, accordingly, we reverse the decision of the trial
court and remand the case for further proceedings in
accordance with this opinion.

The following undisputed facts and procedural his-
tory are relevant to our resolution of this appeal. Eaton
is a member of the plaintiff union. On April 16, 2019,
Eaton, while on duty, was involved in an incident in
which he discharged his service weapon at unarmed
civilians, injuring one civilian (April 16, 2019 incident).
Another police officer at the scene was also injured as
aresult of Eaton having discharged his service weapon.
On April 26, 2019, the Hamden Police Department Eth-
ics and Integrity Unit, directed by Acting Chief of Police
John Cappiello, initiated an internal affairs investigation
into Eaton’s conduct during the April 16, 2019 incident.
New Haven State’s Attorney Patrick J. Griffin also
authored a report concerning the April 16, 2019 incident
and Eaton’s use of deadly force. The report, dated Octo-
ber 17, 2019, concluded that, “[u]nder circumstances
evincing an extreme indifference to human life, [Eaton]

to the benefit of the appellate court determination.” (Internal quotation
marks omitted.) Mierzejewski v. Brownell, 152 Conn. App. 69, 83 n.5, 97 A.3d
61 (2014). This exception to the general rule is applicable in the present case.

2 The defendant also claims in this appeal that, even if the standard that
the court applied was legally proper, the court improperly found that Eaton’s
interests in his continued employment and protecting his right against self-
incrimination outweighed the defendant’s interest in resolving the disciplin-
ary proceeding. Because we conclude that the court utilized the incorrect
standard in granting the injunction, it is unnecessary for us to reach the
merits of this claim.
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recklessly engaged in conduct which created a risk of
death, and thereby caused serious physical injury to [a
civilian].” Following Attorney Griffin’s recommenda-
tion, on October 21, 2019, Eaton was arrested and
charged with assault in the first degree in violation of
General Statutes § 53a-59 (a) (3) and two counts of
reckless endangerment in the first degree in violation
of General Statutes § 53a-63, all of which were related
to the April 16, 2019 incident. Eaton’s criminal case is
currently pending in the New Haven Superior Court.

On November 15, 2019, Acting Chief Cappiello brought
formal disciplinary charges against Eaton. The matter
was referred to the Hamden Board of Police Commis-
sioners (board) for adjudication with a recommenda-
tion for termination. On November 21, 2019, the board
notified Eaton, through his legal counsel, that a hearing
would be held on December 6, 2019, to determine what
discipline, if any, would be taken against him as a result
of the April 16, 2019 incident. Notice and an opportunity
for a hearing were provided in accordance with the
requirements of the collective bargaining agreement
that governs the relationship between the plaintiff and
the defendant.?

On December 2, 2019, the plaintiff filed a complaint
and an application seeking temporary injunctive relief
to prevent the board from proceeding with the disciplin-
ary hearing for Eaton while his criminal prosecution
remains pending. See State v. Eaton, Superior Court,

3The plaintiff and the defendant are parties to a collective bargaining
agreement governing their relationship during the term of July 1, 2014
through June 30, 2022. Pursuant to article 46, § 46.1 of the agreement, “[n]o
employee shall be discharged, demoted or disciplined in any matter except
for just cause.” Article 46, § 46.3 (A) provides: “If any disciplinary action is
to be taken as a result of said complaint, the Police Commission shall
notify the employee allegedly involved, in writing, of the charges, and said
Commission shall schedule a hearing no later than thirty (30) calendar days
after said notification and not earlier than one (1) week after said notification
of hearing.”
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judicial district of New Haven, Docket No. CR-19-
0224774-T. In support of its application for a temporary
injunction, the plaintiff asserted that Eaton has a consti-
tutional property interest in his continued employment
with the defendant. The plaintiff argued that Eaton can-
not be deprived of this interest without due process of
law pursuant to the fourteenth amendment to the
United States constitution. Further, the plaintiff
asserted that Eaton also has a constitutional right
against self-incrimination pursuant to the fifth amend-
ment to the United States constitution. The plaintiff
ultimately argued that if the defendant were allowed
to proceed with the disciplinary hearing scheduled for
December 6, 2019, while the criminal case against Eaton
was pending, Eaton would be “compelled to make a
choice between his fourteenth amendment right to due
process and his fifth amendment right against self-
incrimination.” The plaintiff further argued that such a
choice would cause Eaton to suffer “substantial and
irreparable harm” because he would be deprived of
the rights guaranteed to him under the United States
constitution.

On December 13, 2019, a hearing was held on the
plaintiff’s application for a temporary injunction. Dur-
ing the hearing, the court specifically acknowledged
the difference between the standards for adjudicating
an application for a temporary injunction and a motion
for a stay of civil proceedings. The court explained that,
in determining whether to grant injunctive relief, the
court’s focus would be on the issue of irreparable harm.
In determining whether to grant a stay of proceedings,
however, the court’s focus would be on the competing
interests of the parties. The court asserted that the case
law relevant to the present case “does not talk about
irreparable harm . . . .” The court distinguished the
present case from a civil case in which one party seeks
to enjoin another party from “open[ing] [a] rendering
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plant or . . . build[ing] [a] [b]all field . . . .” The court
further asserted that, “unlike the usual case of an order
for [a] temporary injunction,” because the present case
contemplates the staying of an administrative proceed-
ing while a criminal proceeding is pending, the court’s
analysis must focus on the competing interests of the
parties.

In its oral decision, the court explained that it was
required “to balance some ponderable weights on each
side.” The court weighed the interests of both parties
as well as the interest of the public. The court cited
Securities & Fxchange Commission v. Dresser Indus-
tries, Inc., 628 F.2d 1368, 1375-76 (D.C. Cir.), cert.
denied, 449 U.S. 993, 101 S. Ct. 529, 66 L. Ed. 2d 289
(1980), asserting that the strongest case for deferring
civil proceedings until after the completion of criminal
proceedings is when a party that has been indicted
for a criminal offense is required to defend a civil or
administrative action involving the same matter.

The court identified that the officer had two interests
in the present matter—"“a property interest in his contin-
ued employment . . . and . . . an interest in exercis-
ing or not exercising his fifth amendment right . . . .”
The court also stated that the defendant and the public
had several interests in the present matter. First, the
defendant had an interest in “getting this officer off the
street,” which had already been accomplished at the
time of the hearing. Second, the defendant had an inter-
est in not paying Eaton. The court acknowledged that
Eaton was on unpaid leave, and, although the defendant
continued to pay $1100 per month for Eaton’s insur-
ance, the court asserted that this cost was “relatively
de minimis in the more global context of this action.”
Third, both the defendant and the public had an interest
in the quick resolution of the case given the legitimate
public concern about Eaton’s conduct. The court sug-
gested that this interest would be more significant, how-
ever, if Eaton were still working as a police officer and
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ultimately determined that the public’s demands for an
immediate resolution did not outweigh Eaton’s substan-
tial legal interests. The court also noted that the fact that
Eaton had been arrested for assault and other criminal
charges created a considerable deterrent effect for
other officers. Although the immediate firing of Eaton
“would doubtless have an additional deterrent effect,”
according to the court, “the marginal utility of that
would be relatively small . . . .”

After setting forth the foregoing reasoning, the court
concluded that Eaton’s interests in obtaining a stay
outweighed the defendant’s interests in obtaining a
quick resolution of the case.

At the conclusion of the hearing, the court granted
the plaintiff’s application for a temporary injunction,
announcing its decision orally.? This appeal followed.®
Additional facts will be set forth as necessary.

On appeal, the defendant raises a claim of legal error.
Specifically, it claims that the court incorrectly adjudi-
cated the plaintiff’s application for a temporary injunc-
tion pursuant to the standard for deciding whether to

* Subsequently, the court filed a signed transcript of its decision in accor-
dance with Practice Book § 64-1 (a).

> We conclude in this opinion that the court’s ruling constituted the grant-
ing of temporary injunctive relief. We briefly note that, although a temporary
injunction is not normally considered a final judgment for purposes of an
appeal; Rustici v. Malloy, 60 Conn. App. 47, 52, 758 A.2d 424, cert. denied,
254 Conn. 952, 762 A.2d 903 (2000); this appeal is jurisdictionally proper.
“General Statutes § 31-118 . . . authorizes any party aggrieved by a decision
of the court on an application for a temporary injunction in a labor dispute
to appeal from the final judgment thereon. . . . [S]Juch an appeal lies if,
but only if, the injunction was granted in a case involving or growing out
of a labor dispute.” (Citation omitted; internal quotation marks omitted.)
Id. General Statutes § 31-112 (c) defines “ ‘labor dispute’ ” to include “any
controversy concerning terms or conditions of employment, or concerning
the association or representation of persons in negotiating, fixing, main-
taining, changing or seeking to arrange terms or conditions of employment
or concerning employment relations, or any controversy arising out of the
respective interest of employer and employee, regardless of whether or not
the disputants stand in the proximate relation of employer and employee.”
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issue a stay of civil proceedings instead of the standard
for issuing a temporary injunction. We agree.

We begin by setting forth the standard of review that
governs the defendant’s claim. “When . . . the trial
court draws conclusions of law, our review is plenary
and we must decide whether its conclusions are legally
and logically correct and find support in the facts that
appear in the record.” (Internal quotation marks omit-
ted.) Barber v. Barber, 193 Conn. App. 190, 196, 219
A.3d 378 (2019). “[O]ur analysis of whether the court
applied the correct legal standard is a question of law
subject to plenary review.” Wieselman v. Hoeniger, 103
Conn. App. 591, 598, 930 A.2d 768, cert. denied, 284
Conn. 930, 934 A.2d 245 (2007).

We also set forth the legal principles relevant to this
claim. “The standard for granting a temporary injunc-
tion is well settled. In general, a court may, in its discre-
tion, exercise its equitable power to order a temporary
injunction pending final determination of the order,
upon a proper showing by the movant that if the injunc-
tion is not granted he or she will suffer irreparable harm
for which there is no adequate remedy at law. . . . A
party seeking injunctive relief must demonstrate that:
(1) it has no adequate remedy at law; (2) it will suffer
irreparable harm without an injunction; (3) it will likely
prevail on the merits; and (4) the balance of equities
tips in its favor. . . . The plaintiff seeking injunctive
relief bears the burden of proving facts which will estab-
lish irreparable harm as a result of that violation. . . .
Moreover, [t]he extraordinary nature of injunctive relief
requires that the harm complained of is occurring or
will occur if the injunction is not granted. Although an
absolute certainty is not required, it must appear that
there is a substantial probability that but for the issu-
ance of the injunction, the party seeking it will suffer
irreparable harm.” (Citations omitted; internal quota-
tion marks omitted.) Aqleh v. Cadlerock Joint Venture
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11, L.P., 299 Conn. 84, 97-98, 10 A.3d 498 (2010). Further,
“la] party seeking injunctive relief has the burden of
alleging and proving irreparable harm and lack of an
adequate remedy at law. The allegations and proof are
conditions precedent to the granting of an injunction.
. . . These elements are so crucial that a party’s failure
to allege and prove them is sufficient ground for sus-
taining the refusal to grant an injunction, even where
a court’s conclusions on the merits are erroneous.”
(Citations omitted.) Hartford v. American Arbitration
Assn., 174 Conn. 472, 476-77, 391 A.2d 137 (1978).

A distinct standard applies to the court’s evaluation
of a motion seeking a stay of civil proceedings. To
adjudicate a motion for a stay of civil proceedings,
courts must apply a balancing of the equities test. See
Griffin Hospital v. Commission on Hospitals & Health
Care, 196 Conn. 451, 459-60, 493 A.2d 229 (1985). In
describing this test, our Supreme Court has stated that
“[i]t is not possible to reduce all of the considerations
involved in stay orders to a rigid formula . . . .” Id,,
458. The court, however, did note that “[ajmong the
‘equities’ to be placed on the scales . . . are the general
equitable considerations which are involved in the issu-
ance of a temporary injunction to preserve the status
quo pendente lite.” Id., 460.

This court has elaborated on the standard for evaluat-
ing a motion seeking a stay of civil proceedings. “In
determining whether to impose a stay . . . the court
must balance the interests of the litigants, nonparties,
the public and the court itself. . . . The factors a court
should consider include: [1] the interests of the plaintiff
in an expeditious resolution and the prejudice to the
plaintiff in not proceeding; [2] the interests of and bur-
dens on the defendants; [3] the convenience to the court
in the management of its docket and in the efficient
use of judicial resources; [4] the interests of other per-
sons not parties to the civil litigation; and [5] the inter-
ests of the public in the pending civil and criminal
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actions.” (Internal quotation marks omitted.) Tyler v.
Shenkman-Tyler, 115 Conn. App. 521, 529, 973 A.2d
163, cert. denied, 293 Conn. 920, 979 A.2d 493 (2009).
“In the absence of a statutory mandate, the granting of
an application or a motion for a stay of an action or
proceeding is addressed to the discretion of the trial
court . . . . [T]he power to stay proceedings is inci-
dental to the power inherent in every court to control
the disposition of the causes on its docket with econ-
omy of time and effort for itself, for counsel, and for
litigants. How this can best be done calls for the exercise
of judgment, which must weigh competing interests and
maintain an even balance.” (Citation omitted; internal
quotation marks omitted.) Lee v. Harlow, Adams &
Friedman, P.C., 116 Conn. App. 289, 311-12, 975 A.2d
715 (2009).

We begin our analysis of the claim by clarifying what
standard the court applied. During the hearing, the court
stated that the temporary injunction standard applies
in situations that differ from the present matter, such
as when one party seeks to prevent another party from
“open[ing] [a] rendering plant or . . . build[ing] [a]
[blall field . . . .” The court further asserted that,
because the present case contemplates the staying of
an administrative proceeding while a criminal proceed-
ing is pending, the court’s analysis must focus on the
competing interests of the parties. According to the
court, unlike the typical application for a temporary
injunction, the real question in the present case is “what
are the competing interests of the respective players in
proceeding right away as distinct from some time down
the road.” The court’s decision, insofar as it distin-
guishes the present case from cases in which the court
believed that the standard for a temporary injunction
does apply, demonstrates that the court declined to
apply the standard for a temporary injunction in the
present case.
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In addition to making this distinction, the court, dur-
ing the hearing and in its decision, repeatedly referred
to weighing the interests of the parties, which reflects
that it utilized the standard for adjudicating a motion
for a stay of civil proceedings, as set forth previously.
At the beginning of the hearing, the court stated that
“the question before [the court], it seems pretty clear,

rest[s] on . . . a weighing of the competing interest[s]
involved . . . the interest in fact of those respective
tribunals and of course of . . . Eaton himself . . . .”

Throughout the hearing, the court continued to make
reference to and inquire about the “competing inter-
ests” of the parties. Additionally, as the court
announced its decision, it stated that “this is a case
where the court has to balance some ponderable
weights on each side.” The court then went on to iden-
tify, in its decision, the competing interests of the par-
ties and ultimately determined that the interests of
Eaton outweighed the interests of the defendant. This
analysis mirrors the balancing of the equities test
adopted in Griffin Hospital, which applies to the evalu-
ation of a motion seeking a stay of civil proceedings
rather than an application for a temporary injunction.
See Griffin Hospital v. Commission on Hospitals &
Health Care, supra, 196 Conn. 459-60.

Further establishing that the court did not apply the
standard for a temporary injunction is the fact that the
court made no finding as to irreparable harm, a finding
that is integral in the adjudication of an application
for a temporary injunction. “A party seeking injunctive
relief has the burden of alleging and proving irreparable
harm and lack of an adequate remedy at law. The allega-
tions and proof are conditions precedent to the granting
of an injunction.” Hartford v. American Arbitration
Assn., supra, 174 Conn. 476. Nevertheless, the court
stated that the “case law on this particular issue does
not talk about irreparable harm . . . .” Counsel for the
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defendant specifically reminded the court that it was
required to make a finding of irreparable harm, noting
that the cases cited by the court “had to do with a stay
of proceedings and . . . the weight of the discovery.
It’s different in this case. This is an injunction case, not
a stay of civil proceedings, so I think irreparable harm
absolutely is a factor that has to be reviewed . . . .”
Despite these contentions, the court did not make a
finding as to irreparable harm. Because the court did
not make a finding as to irreparable harm, proof of
which is a “[condition] precedent to the granting of an
injunction”; Hartford v. American Arbitration Assn.,
supra, 476; it did not apply the standard for adjudicating
an application for a temporary injunction.

We conclude that the court undertook an incorrect
legal analysis. The standard for a motion to stay pro-
ceedings does not apply in the present case because
the court attempted to enjoin a separate proceeding
conducted by another governmental entity, rather than
staying a proceeding before it. In reaching its decision,
the court erroneously relied on Lee v. Harlow, Adams &
Friedman, P.C., supra, 116 Conn. App. 289, which is
distinguishable from the present case. The court, quot-
ing from Lee, asserted that “[t]he power to stay proceed-
ings is incidental to the power inherent in every court
to control the disposition of the causes on its docket
with economy of time and effort for itself, for counsel,
and [for] litigants. How this can best be done calls for
the exercise of judgment, which must weigh competing
interests and maintain an even balance.” See Lee v.
Harlow, Adams & Friedman, P.C., supra, 312. The stay
of proceedings at issue in Lee, however, involved the
court’s staying of proceedings in a legal malpractice
action pending on its own docket. Id., 309. In that case,
the plaintiff brought a legal malpractice action against
a law firm arising out of the firm’s representation of
the plaintiff in several foreclosure actions. Id., 290-91.
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Both the foreclosure actions and the malpractice action
were pending before the court. Id., 294. In rendering
its decision, this court held that the court’s power to
stay proceedings “is incidental to the power inherent
in every court to control the disposition of the causes
on its docket . . . .” (Internal quotation marks omit-
ted.) Id., 311.

In the present case, the court also cited Tyler v.
Shenkman-Tyler, supra, 115 Conn. App. 528-29. In
Tyler, the plaintiff and the defendant were parties to a
marital dissolution action. Id., 523. Before the dissolu-
tion trial began, there was a structural fire at a vacation
property owned by the parties, and, after an investiga-
tion, the defendant was arrested and charged with arson
related to the fire. Id. The defendant then filed a motion
to stay the marital dissolution trial that was pending
before the court until after the disposition of his crimi-
nal case. Id. The court asserted that, in order to deter-
mine whether to grant a stay, it must “balance the inter-
ests of the litigants, nonparties, the public and the court
itself.” (Internal quotation marks omitted.) Id., 529. One
factor to be considered was “the convenience to the
court in the management of its docket . . . .” (Internal
quotation marks omitted.) Id.

Both Lee and Tyler are inapplicable to the present
case because they involve motions to stay proceedings
pending before the court. See Lee v. Harlow, Adams &
Friedman, P.C., supra, 116 Conn. App. 311-12; Tyler
v. Shenkman-Tyler, supra, 115 Conn. App. 528-29. As
we have stated, the requested “stay” in the present case
did not involve an action pending on the court’s docket
but a disciplinary hearing pending before the board, an
independent administrative agency. The court’s reli-
ance on Lee and Tyler, therefore, was misplaced.

We further find instructive a decision of the United
States Court of Appeals for the Second Circuit, which
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utilized the standard for granting a temporary injunction
under an analogous set of facts.® See Nosik v. Singe,
40 F.3d 592, 595 (2d Cir. 1994). In Nosik, the plaintiff,
a school psychologist who worked for the Danbury
Board of Education, was arrested for allegedly
defrauding car insurance companies by submitting false
repair bills. Id., 594. Subsequently, the Danbury School
Administration (administration) suspected that the
plaintiff had fraudulently obtained employee health
insurance benefits for her boyfriend by claiming that
he was her husband. Id. When the plaintiff refused to
submit proof of her marriage, the administration sus-
pended her and initiated an investigation into both of
the suspected fraudulent acts. Id. Following the investi-
gation, the administration recommended that the board
of education terminate the plaintiff for moral miscon-
duct. Id. The board of education commenced termina-
tion proceedings against the plaintiff. Id. The plaintiff
then requested that the board of education stay the
proceedings until the criminal proceedings against her
concerning the car insurance fraud were resolved. Id.
When the board of education declined to do so, the
plaintiff brought an action in the United States District
Court for the District of Connecticut seeking the issu-
ance of a preliminary injunction in the form of a stay of
the termination proceedings, arguing that “the hearings
would give prosecutors a preview of her criminal
defense,” and that “if she invoked her right against self-
incrimination during the hearings, she would be fired.”
Id. The District Court evaluated the request for a stay
of the termination proceedings under the standard
applicable to an application for temporary injunctive

¢ Although decisions of the Second Circuit are not binding on this court;
Turner v. Frowein, 253 Conn. 312, 341, 752 A.2d 955 (2000); “[f]ederal case
law, particularly decisions of the United States Court of Appeals for the
Second Circuit . . . can be persuasive in the absence of state appellate
authority . . . .” (Citation omitted.) Duart v. Dept. of Correction, 116 Conn.
App. 758, 765, 977 A.2d 670 (2009), aff'd, 303 Conn. 479, 34 A.3d 343 (2012).
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relief,” and the District Court denied the plaintiff the
relief sought. Id., 594-95. On appeal, the Second Circuit
upheld the District Court’s ruling because the plaintiff
had failed to demonstrate irreparable harm or that she
was likely to prevail on the merits of her claim. Id., 595.

The plaintiff in the present case, just as in Nosik,
filed an application for a temporary injunction seeking
to enjoin the defendant from continuing with the disci-
plinary proceedings against Eaton until the criminal
proceedings are resolved. Both Nosik and the present
case involve requests to enjoin ongoing administrative
disciplinary proceedings—matters that were not pend-
ing on the court’s own docket—premised entirely on
the existence of parallel criminal proceedings pending
in court. According to the Second Circuit, the proper
standard to apply in such a case is the standard for
adjudicating a temporary injunction. See id.

For the foregoing reasons, we conclude that the court
improperly reviewed the plaintiff's application for a
temporary injunction pursuant to the standard for adju-
dicating a motion for a stay of civil proceedings. The
court should have applied the familiar standard that
governs an application for a temporary injunction.
Application of the proper standard involves factual
determinations that must be made by the trial court,
such as whether the plaintiff will suffer irreparable
harm in the absence of injunctive relief. The court made
no such finding in the present case. Thus, the proper
remedy is to reverse the judgment and remand the case

" The standard used to evaluate an application for a preliminary injunction
in federal court is similar to the standard used to evaluate an application
for a temporary injunction in our state courts. Under the federal preliminary
injunction standard, the plaintiff “bears the burden of showing that she
will suffer irreparable harm without [the injunction]. . . . She must also
demonstrate either (1) that she will likely prevail on the merits or (2) that
sufficiently serious questions go to the merits and the balance of hardships
weighs decidedly in her favor.” (Citation omitted.) Nosik v. Singe, supra,
40 F.3d 595.
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to the trial court for further proceedings in which the
court applies the correct standard and makes the requi-
site findings.

The judgment is reversed and the case is remanded
for further proceedings consistent with this opinion.

In this opinion the other judges concurred.

HOWARD AUSTIN, JR. v. COIN DEPOT
CORPORATION ET AL.
(AC 44135)

Bright, C. J., and Alvord and Norcott, Js.
Syllabus

The plaintiff employee appealed to this court from the decision of the
Compensation Review Board affirming the decision of the Workers’
Compensation Commissioner finding that the defendant nonprofit entity,
created pursuant to the Connecticut Insurance Guaranty Association
Act (§ 38a-836 et seq.), discharged its obligations under a provision (§ 31-
307a (c)) of the Workers’ Compensation Act (§ 31-275 et seq.) that
entitles certain injured employees to cost of living adjustments to their
disability benefits. The plaintiff sustained a compensable injury and,
thereafter, entered a voluntary agreement with his employer, the named
defendant. Following the insolvency of the named defendant’s insurer,
the defendant assumed responsibility for the payment of the plaintiff’s
disability benefits, and C was assigned to administer his claim. There-
after, C identified that the plaintiff was entitled to a prospective cost
of living adjustment (COLA) and a retroactive lump sum COLA payment,
and C set up weekly prospective COLA payments and mailed a check
for the retroactive lump sum COLA payment to the plaintiff’s attorney.
Upon being informed by the plaintiff that he had not received the check,
C immediately began an investigation, and the defendant’s head of
accounting opened an investigation with the drawing bank, which deter-
mined that the proper party had endorsed the check. Subsequently, the
plaintiff’s attorney admitted to C that he had received the check and
had given it to the plaintiff’s father, Howard Austin, Sr. At the hearing
before the commissioner, the plaintiff testified that the signature on the
check was his father’s signature. Although the plaintiff maintained that
his legal name is Howard Austin, Jr., and that he uses that name on all
legal documents, the COLA check, his weekly compensation checks and
the agreement with his employer all bore the name Howard Austin. The
plaintiff filed a claim seeking an order requiring the defendant to reissue
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the retroactive lump sum COLA payment, asserting that he was never
paid as required by § 31-307a (c). In support of his claim, the plaintiff
cited, inter alia, the negotiable instruments provisions of the Uniform
Commercial Code. The commissioner denied the plaintiff’s claim, con-
cluding that the defendant had discharged its obligations under § 31-
307a (c) by mailing the COLA check to the plaintiff’s attorney and,
thereafter, promptly investigating the matter upon receiving information
that the plaintiff never received the check. In reaching his decision, the
commissioner declined to apply the Uniform Commercial Code. The
plaintiff thereafter appealed to the board, which affirmed the commis-
sioner’s decision, and the plaintiff appealed to this court. Held that
the board did not err in determining that the commissioner properly
concluded that the defendant had discharged its obligations under § 31-
307a (c): the commissioner’s decision was supported by the facts, includ-
ing that the defendant followed standard practice in mailing the COLA
check to the plaintiff’s attorney, that making the check payable to How-
ard Austin was consistent with the weekly compensation checks sent
to the plaintiff, that, when the check was presented at the drawee bank
to transfer the funds to the holder, there were sufficient funds in the
defendant’s account and the check was negotiated without delay, and
that, even though any alleged issue with the transfer of funds must have
occurred after the check left the defendant’s control and was delivered
to the plaintiff’s attorney, the defendant, when notified of an issue with
the plaintiff’s receipt of the funds, conducted an investigation into the
alleged issue, which resulted in the determination that the proper payee
benefited from the funds; moreover, the board correctly concluded that
the commissioner properly declined to apply the Uniform Commercial
Code, as its application was not incidentally necessary to the commis-
sioner’s resolution of the plaintiff’s claim.

Argued October 18—officially released December 7, 2021
Procedural History

Appeal from the decision of the Workers’ Compensa-
tion Commissioner for the Fourth District finding that
the defendant Connecticut Insurance Guaranty Associa-
tion discharged its obligations to the plaintiff for certain
cost of living adjustment benefits, brought to the Com-
pensation Review Board, which affirmed the commis-
sioner’s decision, and the plaintiff appealed to this
court. Affirmed.

Andrew S. Knott, with whom, on the brief, was Robert
J. Santoro, for the appellant (plaintiff).
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Joseph J. Passaretti, Jr., with whom, on the brief,
was Robert A. Skolnik, for the appellee (defendant Con-
necticut Insurance Guaranty Association).

Opinion

ALVORD, J. The plaintiff, Howard Austin, Jr., appeals
from the decision of the Compensation Review Board
(board) affirming the decision of the Workers’ Compen-
sation Commissioner for the Fourth District (commis-
sioner) finding that the defendant Connecticut Insur-
ance Guaranty Association' discharged its obligations
under General Statutes § 31-307a (c)? of the Workers’

! Coin Depot Corporation, the plaintiff’s employer, was also named as a
defendant but is not a party to this appeal. We therefore refer in this opinion
to Connecticut Insurance Guaranty Association as the defendant.

The defendant is a nonprofit unincorporated legal entity created pursuant
to the Connecticut Insurance Guaranty Association Act, General Statutes
§ 38a-836 et seq. All insurance companies licensed to issue insurance “shall
be members of said association as a condition of their authority to transact
insurance in [Connecticut].” General Statutes § 38a-839; see also General
Statutes § 38a-838 (7) (defining term “ ‘{m]ember insurer’ ” as used in Con-
necticut Insurance Guaranty Association Act). In the event that a member
insurer becomes insolvent, it is the defendant’s responsibility to take over
the insolvent insurer’s accounts. See General Statutes § 38a-841 (a).

Under General Statutes § 31-340 of the Workers’ Compensation Act, Gen-
eral Statutes § 31-275 et seq., “employers are statutorily mandated to insure,
or self-insure, to the full extent of all benefits to which a claimant is entitled
under that act.” Franklin v. Superior Casting, 302 Conn. 219, 228, 24 A.3d
1233 (2011). Under this section, the insurer becomes directly liable to the
employee. See General Statutes § 31-340.

% General Statutes § 31-307a (c) provides in relevant part: “[T]he weekly
compensation rate of each employee entitled to receive compensation under
section 31-307 as a result of an injury . . . which totally incapacitates the
employee permanently, shall be adjusted as provided in this subsection as
of . . . the October first following the injury date . . . and annually on
each subsequent October first, to provide the injured employee with a cost-
of-living adjustment in his or her weekly compensation rate as determined
as of the date of injury under section 31-309. . . . The cost-of-living adjust-
ments provided under this subdivision shall be paid by the employer without
any order or award from the commissioner. The adjustments shall apply to
each payment made in the next succeeding twelve-month period commenc-
ing with . . . the October first next succeeding the date of injury . . . .
[W]ith respect to any employee who was adjudicated to be totally incapaci-
tated permanently subsequent to the date of his or her injury or is totally
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Compensation Act (act), General Statutes § 31-275 et
seq. On appeal, the plaintiff claims that the board erred
in determining that the commissioner properly con-
cluded that the defendant fulfilled its statutory duty to
the plaintiff regarding his retroactive lump sum cost of
living adjustment (COLA) payment without considering
certain provisions of the Uniform Commercial Code
(UCC), General Statutes § 42a-1-101 et seq. We affirm
the decision of the board.

The following facts, as found by the commissioner,
and procedural history are relevant to our resolution
of this appeal. In November, 2001, the plaintiff sustained
an injury compensable under the act. In 2003, the plain-
tiff and his employer entered into a voluntary agreement
that documented a 30 percent permanent partial disabil-
ity of the plaintiff’s cervical spine. Initially, Kemper
Services was the insurer responsible for payments;
however, the defendant assumed responsibility in 2013
when Kemper Services became insolvent. At that time,
Marjorie Corbett, who is an employee of the defendant,
was assigned to administer the plaintiff’s claim.

In July, 2015, Corbett identified that the plaintiff was
entitled to both a prospective COLA and a retroactive
lump sum COLA payment in the amount of $27,059.46.
Consequently, she set up prospective weekly COLA pay-
ments, and, in August, 2015, she mailed to the plaintiff’s

incapacitated permanently due to the fact that the employee has been totally
incapacitated by such an injury for a period of five years or more, such
benefit shall be recalculated . . . to the date of such adjudication or to the
end of such five-year period, as the case may be, as if such benefits had been
subject to recalculation annually under the provisions of this subsection.
The difference between the amount of any benefits which would have been
paid to such employee if such benefits had been subject to such recalculation
and the actual amount of benefits paid during the period between such
injury and such recalculation shall be paid to the dependent not later than

. . thirty days after such adjudication or the end of such period, as the
case may be, in a lump-sum payment. . . .”
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attorney, Enrico Vaccaro,® a check for $27,059.46, the
retroactive lump sum COLA payment. In December,
2017, the plaintiff called Corbett to inquire about the
calculation of his current COLA. During the conversa-
tion, Corbett mentioned the retroactive lump sum COLA
payment, at which point the plaintiff informed Corbett
that he had not received the check. Corbett immediately
began an investigation, ordered copies of the original
check, and examined the endorsement on the check.
Subsequently, the defendant’s head of accounting
opened an investigation with the drawing bank (defen-
dant’s bank). Following its investigation, the defen-
dant’s bank determined that the proper party had
endorsed the check.! In December, 2017, Attorney Vac-
caro admitted to Corbett that he had received the retro-
active lump sum COLA check and had given the check to
the plaintiff’s father, Howard Austin, Sr.> At the formal
hearing before the commissioner, the plaintiff testified
that the signature on the back of the retroactive lump
sum COLA check was that of his father.

Although the plaintiff maintained that his legal name
is Howard Austin, Jr., and that he uses that name on
all legal documents, the retroactive lump sum COLA
check, the recurring weekly compensation checks,® and
the original agreement between the plaintiff and his
employer regarding the workers’ compensation benefits
all bear the name “Howard Austin.” At the formal hear-
ing, Corbett testified that, at no point since the defen-
dant took over administration of the plaintiff’s claim in

3 Attorney Vaccaro represented the plaintiff from July, 2009, through the
appeal to the board.

* The defendant’s bank reached out to the drawee bank—the bank where
the check was deposited—which determined that the correct payee bene-
fited from the funds.

® Corbett immediately memorialized her conversation with Attorney Vac-
caro.

% From April, 2013, onward, the plaintiff received weekly compensation
payments by checks made payable to “Howard Austin.”
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2013, had she been informed that there was any issue
with the weekly checks, all of which were made payable
to “Howard Austin.”

The plaintiff sought an order requiring the defendant
to reissue the retroactive lump sum COLA payment of
$27,059.46," claiming that he was never paid as required
by § 31-307a. The defendant maintained that delivery
of the COLA check to the plaintiff’'s attorney—his
authorized representative—equated to delivery to the
plaintiff and completely discharged its duties under
§ 31-307a (c). The plaintiff argued that the defendant
had not discharged its duties because the check was
endorsed improperly, and, therefore, the benefits never
were paid properly. The plaintiff cited “the [UCC], the
law of negotiable instruments and commercial paper,
and [presented] other arguments, incursions, allega-
tions and remedies . . . all outside of the confines of
[the act]” in aid of his argument that he was never paid
as required by § 31-307a. In essence, the plaintiff argued
that payment did not occur because the wrong person
endorsed the check and, even though the defendant
delivered the check to Attorney Vaccaro, who was the
plaintiff’s agent, that was not sufficient to constitute
payment under § 31-307a and the law of negotiable
instruments provisions in article 3 of the UCC.

The commissioner found that “it was customary and
appropriate for the [defendant] to send the COLA check
to Attorney Vaccaro in [the plaintiff’s] stead” and that
the defendant’s “responsibilities . . . were satisfied
when [it] placed payment in the possession of the [plain-
tiff’s] legal representative, and, when learning of a

"The plaintiff also sought reimbursement of attorney’s fees and costs.

8 In making this finding, the commissioner relied on the statements of
Corbett and two seasoned workers’ compensation attorneys, all of whom
testified that it was common industry practice to send large lump sum
payments, such as retroactive COLA payments, to the claimant’s legal coun-
sel rather than directly to the claimant.



December 7, 2021 CONNECTICUT LAW JOURNAL Page 139A

209 Conn. App. 131 DECEMBER, 2021 137

Austin v. Coin Depot Corp.

claimed irregularity, [it] initiated an investigation and
followed it through to its conclusion.” Further, because
the defendant had issued checks payable to “Howard
Austin” for years without ever receiving a request to
change the name on the checks and because several
legal documents in the original workers’ compensation
claim bore the name “Howard Austin,” the commis-
sioner determined that it was reasonable for the defen-
dant to make the retroactive lump sum COLA check
payable to “Howard Austin” rather than to “Howard
Austin, Jr.” Finally, the commissioner determined that
the plaintiff’s arguments involving the UCC were
“beyond the jurisdiction of [the] tribunal to rule upon
or to address . . . .” Thus, the commissioner “denied
and dismissed” “[a]ny claims against [the defendant]
[in] association with the lump sum five year retroactive
COLA ...V

The plaintiff then filed a petition for review of the
commissioner’s order with the board.” On review, the
board found no error and affirmed the commissioner’s
decision, noting that it had “no reason to challenge the
accuracy of the [plaintiff’s] recitation of the provisions
contained in article 3 of the UCC” but that the Workers’
Compensation “[C]Jommission is ‘not in a position to
determine what happened to the [plaintiff’s] COLA
check after it was received by the [plaintiff’s] attorney
. . . .”” This appeal followed.

Before addressing the substance of the plaintiff’s claim,
we set forth the applicable standard of review. “[T]he
principles that govern our standard of review in work-
ers’ compensation appeals are well established. . . .

° Prior to filing the petition for review, the plaintiff filed a motion to
correct that the commissioner denied in its entirety on the ground that it
was untimely filed. On appeal to the board, the plaintiff argued that the
denial of the motion was an abuse of discretion, but the board disagreed.
The plaintiff does not challenge the denial of the motion on appeal to
this court.
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The board sits as an appellate tribunal reviewing the
decision of the commissioner. . . . [T]he review . . .
of an appeal from the commissioner is not a de novo
hearing of the facts. . . . [T]he power and duty of
determining the facts rests on the commissioner . . . .
[TThe commissioner is the sole arbiter of the weight of
the evidence and the credibility of witnesses . . . .
Where the subordinate facts allow for diverse infer-
ences, the commissioner’s selection of the inference to
be drawn must stand unless it is based on an incorrect
application of the law to the subordinate facts or from
an inference illegally or unreasonably drawn from
them. . . .

“This court’s review of decisions of the board is simi-
larly limited. . . . The conclusions drawn by [the com-
missioner] from the facts found must stand unless they
result from an incorrect application of the law to the
subordinate facts or from an inference illegally or unrea-
sonably drawn from them. . . . [W]e must interpret
[the commissioner’s finding] with the goal of sustaining
that conclusion in light of all of the other supporting
evidence. . . . Once the commissioner makes a factual
finding, [we are] bound by that finding if there is evi-
dence in the record to support it. . . . [Moreover, it]
is well established that [a]lthough not dispositive, we
accord great weight to the construction given to the
workers’ compensation statutes by the commissioner
and review board.” (Citation omitted; internal quotation
marks omitted.) Melendez v. Fresh Start General
Remodeling & Contracting, LLC, 180 Conn. App. 355,
362-63, 183 A.3d 670 (2018).

The plaintiff argues that the board erred in determin-
ing that the commissioner properly concluded that the
defendant had discharged its statutory obligations by
mailing the retroactive lump sum COLA check to the
plaintiff’s attorney and, thereafter, promptly investigat-
ing the matter upon receiving information that the plain-
tiff never received the check. Specifically, he contends
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that “the [c]Jommissioner must still determine the fac-
tual matter of whether . . . the [c]heck was properly
negotiated [under the UCC].” The plaintiff does not
contest the determinations that Attorney Vaccaro was
his agent for the purposes of delivery of the check,
delivery to Attorney Vaccaro as the plaintiff’'s agent
was commensurate with delivery to the plaintiff, and
delivering such check to a claimant’s attorney is stan-
dard practice. In addition, he does not contest the com-
missioner’s finding that it was reasonable for the defen-
dant to make the check payable to “Howard Austin.”
He does, however, contend that delivery of a check
is insufficient to constitute payment under § 31-307a.
According to the plaintiff, in order to be paid as required
by the statute, the funds must actually have been trans-
ferred to the plaintiff.!

In its consideration of the plaintiff’s appeal, the board
stated that “the role of the commissioner in the present
matter was to determine whether the [testimonial] evi-
dence demonstrated that [the defendant] had dis-
charged its obligation to pay to the [plaintiff] his retroac-
tive COLA benefits. In order to make that determination,

10 Specifically, the plaintiff emphasizes that “a check is not itself a payment,
but only a promise to pay.” He cites General Statutes § 42a-3-104 (a) for
the proposition that a check is “an unconditional promise or order to pay
. .. .” His argument rests on a misapplication of General Statutes § 42a-3-
403, which provides in relevant part: “[A]n unauthorized signature is ineffec-
tive except as the signature of the unauthorized signer in favor of the person
who in good faith pays the instrument or takes it for value. . . .” Despite
the superficial relevancy of this section, the term “signature” applies to the
name signed on the front of the check, which authorizes payment, and does
not refer to the endorsement on the back of the check, which allows the
bank to transfer the funds to the holder of the check (the person who
endorsed the back of the check). See General Statutes §§ 42a-3-103, 42a-3-
201 and 42a-3-401 through 42a-3-403.

In addition, the plaintiff cites Hartford Accident & Indemmnity Co. v. South
Windsor Bank & Trust Co., 171 Conn. 63, 368 A.2d 76 (1976), to support his
argument. That case, however, is patently inapplicable because it involved
a conversion action and the question of an agent’s authority to endorse a
check under agency law. Id., 68-70.
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it was therefore incumbent upon the commissioner to
assess the credibility of the witnesses who had knowl-
edge of the chain of custody of the COLA check, and
that is the assessment which transpired over the course
of three formal hearings.” The board then summarized
the evidence and the commissioner’s credibility deter-
minations, and decided that “[t]he commissioner ulti-
mately concluded that by issuing the COLA payment
in care of the [plaintiff’s] attorney, and then launching
an investigation when Corbett became aware of the
[plaintiff’'s] contention that he had never received the
check, [the defendant] had met its statutory obligations.
We do not dispute that there remain a number of out-
standing unresolved issues relative to what happened
to the check after it was received by the [plaintiff’s]
counsel, but we are unequivocally persuaded that the
resolution of those issues goes well beyond the proper
scope of inquiry in this forum.” We agree with the
board’s determination.

The commissioner’s decision was supported by the
following facts. The defendant followed standard prac-
tice in mailing the lump sum retroactive COLA check
to the plaintiff’s agent, Attorney Vaccaro. The commis-
sioner specifically determined that making the check
payable to “Howard Austin” was consistent with the
recurring weekly compensation checks sent to the
plaintiff over the course of the previous two years and
was therefore reasonable. When the check was pre-
sented at the drawee bank to transfer the funds to the
holder, there were sufficient funds in the defendant’s
account and the check was negotiated without delay.
Even though any alleged issue with the transfer of funds
must have occurred after the check left the defendant’s
control and was delivered to Attorney Vaccaro, the
defendant, when notified of an issue with the plaintiff’s
receipt of the funds, conducted an investigation into
the alleged issue, which resulted in the determination



December 7, 2021 CONNECTICUT LAW JOURNAL Page 143A

209 Conn. App. 131 DECEMBER, 2021 141

Austin v. Coin Depot Corp.

that the proper payee benefited from the funds. In light
of these facts, we conclude that the board properly
determined that the commissioner properly concluded
that the defendant satisfied its duties pursuant to
§ 31-307a.

Furthermore, we agree with the board’s conclusion
that the commissioner properly declined to consider the
issues the plaintiff raised under the UCC. The plaintiff
contends that the commissioner should not have
declined to apply the negotiable instruments provisions
of the UCC because analysis of the UCC was necessary
to resolve his claim that the defendant “failed in its
explicit duties under the act.”!! The plaintiff first relies
on General Statutes § 31-278, which provides in relevant
part that a commissioner “shall have all powers neces-
sary to enable him to perform the duties imposed upon
him by the provisions of this chapter. . . .” Addition-
ally, the plaintiff relies on case law that allows a com-
missioner to interpret other statutes when doing so is
“incidentally necessary” to resolve a workers’ compen-
sation claim. (Emphasis added.) Hunnihan v. Matta-
tuck Mfg. Co., 243 Conn. 438, 443 and n.5, 705 A.3d 1012
(1997); see also Frantzen v. Davenport Electric, 179
Conn. App. 846, 851, 181 A.3d 578, cert. denied, 328
Conn. 928, 182 A.3d 637 (2018). We are not persuaded.

On review, the board noted that, “while it is entirely
possible that [the Workers’ Compensation Commission]

1 Before the commissioner, the plaintiff sought, inter alia, “an order requir-
ing the [defendant] to pay the [plaintiff] the sum of $27,059.46 for COLA
benefits . . . .” At oral argument before this court, the plaintiff’s counsel
asserted that, on remand, the commissioner could require the defendant to
reissue the check, at which point the defendant could institute an action
against one or both of the banks for reimbursement, or could determine
that one of the banks was “on the hook” for issuing full payment to the
plaintiff. Counsel’s suggestion that the commissioner on remand could deter-
mine that one of the banks, a nonparty to the workers’ compensation pro-
ceeding, was “on the hook,” further demonstrates why the plaintiff’s claim
is outside the scope of the workers’ compensation forum.
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could theoretically be called upon to preside over a
claim in which the interpretation of the UCC was ‘inci-
dentally necessary to the resolution of [the] case’ . . .
the admittedly unusual factual pattern in this appeal
does not present us with that situation.” (Citation omit-
ted.) We agree with the board that, because application
of the UCC was unnecessary to resolve the dispute
between the parties, the commissioner properly did not
apply it to resolve the dispute. Any dispute regarding
events occurring after Attorney Vaccaro’s receipt of the
check presents a question outside of the scope of the
claim submitted to the commissioner and should be
raised in a separate legal action among the appro-
priate parties.

It is well established that “[a]dministrative agencies
[such as the Workers’ Compensation Commission] are
tribunals of limited jurisdiction and their jurisdiction is
dependent entirely upon the validity of the statutes
vesting them with power and they cannot confer juris-
diction upon themselves.” (Internal quotation marks
omitted.) Del Toro v. Stamford, 270 Conn. 532, 541,
853 A.2d 95 (2004). “[T]he jurisdiction of the [workers’
compensation] commissioners is confined by the [a]ct
and limited by its provisions. Unless the [a]ct gives the
[c]lommissioner the right to take jurisdiction over a
claim, it cannot be conferred upon [the commissioner]
by the parties either by agreement, waiver or conduct.
. . . While it is correct that the act provides for pro-
ceedings that were designed to facilitate a speedy, effi-
cient and inexpensive disposition of matters covered
by the act . . . the charter for doing so is the act itself.
The authority given by the legislature is carefully cir-
cumscribed and jurisdiction under the act is clearly
defined and limited to what are clearly the legislative
concerns in this remedial statute.” (Internal quotation
marks omitted.) Stickney v. Sunlight Construction,
Inc., 248 Conn. 754, 760-61, 730 A.2d 630 (1999). The
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primary statutory provision establishing the subject
matter jurisdiction of the Workers’ Compensation Com-
mission is § 31-278, which provides in relevant part
that “[e]ach commissioner . . . shall have all powers
necessary to enable him to perform the duties imposed
upon him by the provisions of [the act]. Each commis-
sioner shall hear all claims and questions arising under
[the act] . . . .” The plaintiff maintains that his UCC
arguments are “claims” for purposes of § 31-278 and,
therefore, necessarily fall under the commissioner’s
jurisdiction. In framing his argument this way, the plain-
tiff confuses the issues. It is clear that the commissioner
had jurisdiction to resolve the plaintiff’s claim for bene-
fits under § 31-307a (c);'* however, this does not mean
that the commissioner’s resolution of the claim for ben-
efits required application of the UCC.

The plaintiff’s argument rests on the principle that a
commissioner may interpret statutory provisions out-
side of the act when “such interpretations [are] inciden-
tally necessary to the resolution of a case arising under
[the] act.” (Emphasis altered; internal quotation marks
omitted.) Stickney v. Sunlight Construction, Inc.,
supra, 248 Conn. 764 n.5. For example, in Wonacott v.
Bartlett Nuclear, Inc., No. 2237, CRB 4-94-12 (June 25,
1996), the board considered the federal income tax code
(tax code) in order to determine an employee’s wages
for purposes of applying the act. The issue in that case
involved a provision of the tax code that allowed an
employee to deduct employer reimbursed living
expenses from gross income. Id. The board determined
that the commissioner had to take into account this tax
provision in order to determine the amount of compen-
sation owed to the employee because the employee had

12 The plaintiff’s claim for benefits is one that arises directly from the act
and is between the plaintiff, his employer, and his employer’s insurer. See
General Statutes § 31-278.
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reduced his reportable income as allowed by the tax
code. Id.

In the present case, the commissioner did not need
to apply the UCC to resolve the plaintiff’s claim for
benefits. It is undisputed that the defendant delivered
the retroactive lump sum COLA check to the plaintiff’s
agent, and, at the time the check was negotiated, the
defendant had sufficient funds in its account for the
check to be honored. Unlike in Wonacott, the issue
presented here—whether an employer’s insurer com-
plied with § 31-307a (c) when it issued a retroactive
lump sum COLA check to an employee claimant—does
not require consideration of the UCC. Indeed, as aptly
noted by the board, the events occurring after the plain-
tiff’s attorney received the retroactive lump sum COLA
check were inconsequential to the commissioner’s anal-
ysis under § 31-307a (c). Accordingly, because the com-
missioner was able to resolve the issue without looking
to the law of negotiable instruments and because analy-
sis of the UCC was not “incidentally necessary” to
resolving the issue presented, the board correctly deter-
mined that the commissioner did not need to reach the
plaintiff’s UCC arguments.

The decision of the Compensation Review Board is
affirmed.

In this opinion the other judges concurred.

SOLOMON WHITE ». COMMISSIONER
OF CORRECTION
(AC 43988)

Bright, C. J., and Suarez and Sullivan, Js.
Syllabus

The petitioner, who had previously been convicted of various crimes in
connection with the shooting death of the victim, sought a writ of habeas
corpus, claiming ineffective assistance of his previous habeas counsel,
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V. Following an evidentiary hearing, the habeas court denied the petition,
concluding that the petitioner had failed to demonstrate that V had acted
deficiently in failing to procure the appearance and testimony of two
witnesses at his first habeas trial—D, who the petitioner claimed had
perjured her testimony at his criminal trial, and S, whose testimony
both allegedly supported the petitioner’s claim that his trial counsel was
ineffective and who could have impeached the testimony of eyewitnesses
to the shooting at his criminal trial. Thereafter, the habeas court denied
the petition for certification to appeal, and the petitioner appealed to
this court. Held that the habeas court did not abuse its discretion in
denying the petition for certification to appeal, the petitioner having
failed to demonstrate that the issues raised in his petition were debatable
among jurists of reason, that a court could have resolved the issues
in a different manner or that the questions were adequate to deserve
encouragement to proceed further: the petitioner failed to demonstrate
that V’s decision not to call D as a witness at his first habeas trial was
not reasonably competent or outside of the wide range of competence
displayed by attorneys with ordinary training and skills, as V completed
areasonable investigation by reviewing D’s testimony at the petitioner’s
criminal trial, sending his investigator to D’s house and serving her with
a subpoena, and V provided an adequate explanation for his decision
not to call D as a witness, as D had testified against the petitioner at
his criminal trial, V believed D’s testimony at the criminal trial to be
credible, D stated unambiguously that she would not testify at the habeas
trial, and V had no idea of what D might say if he compelled her testimony
because she had refused to speak to his investigator for longer than ten
minutes; moreover, the petitioner failed to present affirmative evidence
that D’s testimony would have been helpful to his case, as D invoked
her fifth amendment privilege and refused to testify at his second habeas
trial; furthermore, the petitioner failed to establish that, had V called S
as a witness at the first habeas trial, there was a reasonable probability
that the outcome would have been different, as S was not present when
the shooting took place and did not witness any of the events leading
up to the shooting or the shooting itself, and S’s testimony at the second
habeas trial that he did not witness the petitioner and the victim arguing
on the day of the shooting and that the petitioner and the victim were
friendly would have had an isolated, trivial effect on the inferences that
could be drawn from the evidence, as there was ample evidence in the
record supporting the verdict in the petitioner’s criminal trial, including
the testimony of two witnesses that they saw the petitioner shoot the
victim, which was corroborated by a third witness’ testimony that D
exclaimed immediately after the shooting that the petitioner shot the
victim, the petitioner fled the scene of the shooting and thereafter evaded
the police for approximately one month, and evidence that, while in
prison, the petitioner wrote letters to a witness attempting to persuade
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her not to testify at his probable cause hearing, to lie to the police and
to encourage others to lie to the police.

Argued September 7—officially released December 7, 2021
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Newson, J.; judgment
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state’s attorney, and Kelly A. Masi, senior assistant
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Opinion

SULLIVAN, J. The petitioner, Solomon White, appeals
following the denial of his petition for certification to
appeal from the judgment of the habeas court denying
his second petition for a writ of habeas corpus. On
appeal, the petitioner claims that the habeas court (1)
abused its discretion in denying his petition for certifica-
tion to appeal and (2) improperly denied his petition
for a writ of habeas corpus, in which he claimed that
his first habeas counsel rendered ineffective assistance.
Because the petitioner has not demonstrated that the
habeas court abused its discretion in denying the peti-
tion for certification, we dismiss the appeal.

The petitioner was charged with murder in violation
of General Statutes § 53a-b4a, criminal use of a firearm
in violation of General Statutes § 53a-216 (a), tampering
with a witness in violation of General Statutes § 53a-
151 (a), conspiracy to commit tampering with a witness
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in violation of General Statutes §§ 53a-48 and 53a-151
(a), bribery of a witness in violation of General Statutes
§ 53a-149 (a), and conspiracy to commit bribery of a
witness in violation of §§ 53a-48 and 53a-149 (a).

The following facts were set forth by this court in
the petitioner’s direct appeal from his conviction. “On
Saturday, August 27, 2005, a local church sponsored a
‘Stop the Violence’ block party on Vine Street in Hart-
ford. Both the [petitioner] and Keith Carter, the victim,
attended the block party, where they argued. After the
block party, several people went to an apartment build-
ing located at 46-48 Vine Street. The [petitioner] lived
in an apartment on the first floor of 46-48 Vine Street
with his girlfriend, Latasha Drummond.

“Shortly after 9:15 p.m. that evening, several people
were gathered in the common hallway on the first floor
of 46-48 Vine Street. Drummond was in the apartment
she shared with the [petitioner]. Drummond heard
someone tell the victim to ‘get out of [the petitioner’s]
face.” A neighbor, Dela Tindal, was in her apartment
located across the hall from the apartment shared by
the [petitioner] and Drummond. Tindal heard the [peti-
tioner] and the victim arguing in the hallway. Tindal
then heard the [petitioner] say, ‘are you still talkin’ shit?
Don’t make me go get my pistol,” and then Tindal heard
the [petitioner’s] apartment door open and close.
Shortly thereafter, Tindal heard the [petitioner] say:
‘You still talking shit.” Tindal then looked out of her
apartment and saw the two men arguing, standing face-
to-face. Tindal then saw the [petitioner] extend his hand
and shoot the victim. Tindal could see sparks coming
from the barrel of the gun, and the sound was ‘like a

loud firecracker.” Upon hearing the gunshot,
Drummond looked out into the hallway where she saw
the victim fall to the floor and the [petitioner] with a
gun in his hand. The [petitioner] then ran out of the
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building. Drummond went back inside her apartment
to get her keys and then ran out of the building.

“Outside of the building, Drummond encountered her
neighbor, Courtney Croome. Drummond was crying and
shaking and told Croome, ‘He killed him. He killed him.’

“Following the incident, Drummond visited the [peti-
tioner] at an abandoned apartment where he was hiding
from the police. Drummond saw the [petitioner] wrap
the gun he had used to shoot the victim in a diaper and
throw it in the trash, claiming that the police could not
charge him if they did not have the murder weapon.
Drummond described the weapon as a ‘black, old,
rusty gun.’

“The [petitioner] was located and arrested approxi-
mately one month following the incident. While in
prison, the [petitioner] wrote three letters to Tindal,
asking that she not appear at his probable cause hear-
ing, that she lie to the police and that she ask others
to lie for him.” (Footnote omitted.) State v. White, 127
Conn. App. 846, 84749, 17 A.3d 72, cert. denied, 302
Conn. 911, 27 A.3d 371 (2011).

Attorney William O’Connor of the Office of the Public
Defender represented the petitioner during the criminal
trial. Following a jury trial, the petitioner was convicted
of all charges and sentenced to a total effective term
of sixty years of imprisonment. This court affirmed the
judgment of conviction on appeal. Id., 858.

The petitioner then filed his first petition for a writ
of habeas corpus seeking to collaterally attack his con-
viction. In his first habeas petition, the petitioner alleged
that O’Connor provided ineffective assistance during
the petitioner’s criminal trial. The petitioner was repre-
sented by Attorney Joseph Visone, assigned counsel
by the Office of the Public Defender, throughout the
proceedings associated with the first habeas petition.



December 7, 2021 CONNECTICUT LAW JOURNAL Page 151A

209 Conn. App. 144 DECEMBER, 2021 149

White v. Commissioner of Correction

The first habeas petition was denied following a trial
on the merits, and this court dismissed the petitioner’s
appeal therefrom. White v. Commissioner of Correc-
tion, 168 Conn. App. 903, 149 A.3d 503 (2016), cert.
denied, 325 Conn. 924, 160 A.3d 1067 (2017).

On July 12, 2018, the petitioner filed his second peti-
tion for a writ of habeas corpus, which is the subject
of this appeal. In his amended petition for a writ of
habeas corpus, the petitioner claimed that his first
habeas counsel, Visone, provided ineffective assis-
tance.! Specifically, the petitioner alleged that Visone
rendered ineffective assistance by failing to procure the
appearance and testimony of (1) Drummond to support
the petitioner’s claim that her testimony at the petition-
er's criminal trial was perjured and (2) David Sims,
the victim’s nephew, to support the petitioner’s claim,
raised in his first habeas petition, that his trial counsel
was ineffective for failing to call Sims as a witness
during the petitioner’s criminal trial to prove that the
petitioner and the victim had been together and friendly
with each other the entire day, including immediately
before the victim was shot.

Following a trial on the merits, the habeas court con-
cluded that the petitioner failed to prove his claims
of ineffective assistance of prior habeas counsel and,
accordingly, rendered judgment denying the petition
for a writ of habeas corpus. Thereafter, the petitioner
filed a petition for certification to appeal from the judg-
ment denying his petition for a writ of habeas corpus,
wherein he claimed that the habeas court erred in failing
to find that the petitioner proved ineffective assistance
by trial and habeas counsel. The habeas court denied

! The petitioner also claimed in his amended habeas petition that the state
violated his due process rights during his criminal trial by using perjured
testimony from Drummond and Tindal. The petitioner has not raised this
claim on appeal.
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the petition for certification to appeal. This appeal fol-
lowed. Additional facts and procedural history will be
set forth as necessary.

On appeal the petitioner claims that the habeas court
abused its discretion in denying his petition for certifica-
tion to appeal from the denial of his petition for a writ
of habeas corpus. We first set forth our standard of
review and the law applicable to the claims on appeal.
“Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the dismissal of his petition for habeas corpus
only by satisfying the two-pronged test enunciated by
our Supreme Court in Simms v. Warden, 229 Conn.
178, 640 A.2d 601 (1994), and adopted in Simms v.
Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994). First,
he must demonstrate that the denial of his petition for
certification constituted an abuse of discretion. . . .
To prove an abuse of discretion, the petitioner must
demonstrate that the [resolution of the underlying claim
involves issues that] are debatable among jurists of
reason; that a court could resolve the issues [in a differ-
ent manner]; or that the questions are adequate to
deserve encouragement to proceed further. . . . Sec-
ond, if the petitioner can show an abuse of discretion,
he must then prove that the decision of the habeas
court should be reversed on the merits. . . . In
determining whether there has been an abuse of discre-
tion, every reasonable presumption should be given in
favor of the correctness of the court’s ruling . . . [and]
[r]eversal is required only where an abuse of discretion
is manifest or where injustice appears to have been
done. . . .

“In determining whether the habeas court abused
its discretion in denying the petitioner’s request for
certification, we necessarily must consider the merits of
the petitioner’s underlying claims to determine whether
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the habeas court reasonably determined that the peti-
tioner’s appeal was frivolous. In other words, we review
the petitioner’s substantive claims for the purpose of
ascertaining whether those claims satisfy one or more
of the three criteria . . . adopted by this court for
determining the propriety of the habeas court’s denial
of the petition for certification. Absent such a showing
by the petitioner, the judgment of the habeas court
must be affirmed.” (Citation omitted; internal quotation
marks omitted.) Wright v. Commissioner of Correc-
tion, 201 Conn. App. 339, 344-45, 242 A.3d 756 (2020),
cert. denied, 336 Conn. 905, 242 A.3d 1009 (2021).

The petitioner’s underlying claim in the present
appeal is that the habeas court improperly concluded
that Visone did not provide ineffective assistance. “A
claim of ineffective assistance of counsel as enunciated
in Strickland v. Washington, [466 U.S. 668, 687, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984)], consists of two
components: a performance prong and a prejudice
prong.” (Internal quotation marks omitted.) Figueroa
v. Commissioner of Correction, 202 Conn. App. 54, 63,
244 A.3d 149, cert. denied, 336 Conn. 926, 246 A.3d
986 (2021). “To satisfy the performance prong . . . the
petitioner must demonstrate that his attorney’s repre-
sentation was not reasonably competent or within the
range of competence displayed by lawyers with ordi-
nary training and skill in the criminal law. . . . To sat-
isfy the prejudice prong, a claimant must demonstrate
that there is a reasonable probability that, but for coun-
sel’s unprofessional errors, the result of the proceeding
would have been different.” (Citation omitted.) Hender-
son v. Commissioner of Correction, 129 Conn. App.
188, 193, 19 A.3d 705, cert. denied, 303 Conn. 901, 31
A.3d 1177 (2011).

“A petitioner’s claim will succeed only if both prongs
are satisfied. . . . Unless a [petitioner] makes both
showings, it cannot be said that the conviction . . .
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resulted from a breakdown in the adversary process
that renders the result unworkable. . . . A court can
find against a petitioner, with respect to a claim of
ineffective assistance of counsel, on either the perfor-
mance prong or the prejudice prong, whichever is eas-
ier.” (Internal quotation marks omitted.) Figueroa v.
Commissioner of Correction, supra, 202 Conn. App. 64.

“The use of a habeas petition to raise an ineffective
assistance of habeas counsel claim, commonly referred
to as a habeas on a habeas, was approved by our
Supreme Court in Lozada v. Warden, 223 Conn. 834, 613
A.2d 818 (1992).” (Internal quotation marks omitted.)
Harris v. Commissioner of Correction, 191 Conn. App.
238, 246, 214 A.3d 422, cert. denied, 333 Conn. 919, 217
A.3d 1 (2019). “To prevail on a claim of ineffective
assistance of habeas counsel that is predicated on the
ineffective assistance of trial counsel, a petitioner must
demonstrate that both trial and habeas counsel were
ineffective. . . . [When] applied to a claim of ineffec-
tive assistance of prior habeas counsel, the Strickland
[v. Washington, supra, 466 U.S. 687] standard requires
the petitioner to demonstrate that his prior habeas
counsel’s performance was ineffective and that this
ineffectiveness prejudiced the petitioner’s prior habeas
proceeding. . . . [T]he petitioner will have to prove
that one or both of the prior habeas counsel, in present-
ing his claims, was ineffective and that effective repre-
sentation by habeas counsel establishes a reasonable
probability that the habeas court would have found that
he was entitled to reversal of the conviction and a new
trial . . . . A petitioner who claims ineffective assis-
tance of habeas counsel on the basis of ineffective assis-
tance of trial counsel must satisfy Strickland twice;
that is, he must show that his appointed habeas counsel
and his trial counsel were ineffective.” (Citations omit-
ted; internal quotation marks omitted.) Britton v. Com-
maissioner of Correction, 185 Conn. App. 388, 420, 197



December 7, 2021 CONNECTICUT LAW JOURNAL Page 155A

209 Conn. App. 144 DECEMBER, 2021 153
White v. Commissioner of Correction

A.3d 895 (2018), cert. denied, 337 Conn. 901, 252 A.3d
362 (2021). “We have characterized this burden as pre-
senting a herculean task . . . .” (Internal quotation
marks omitted.) Sanchez v. Commissioner of Correc-
tion, 203 Conn. App. 752, 774, 250 A.3d 731, cert. denied,
336 Conn. 946, 251 A.3d 77 (2021).

I

The petitioner first claims that the habeas court
abused its discretion in denying his petition for certifica-
tion to appeal with respect to his claim that Visone
provided ineffective assistance by failing, at the first
habeas trial, to procure the testimony of Drummond,
who, at the criminal trial, had testified that the peti-
tioner shot the victim.? Specifically, he claims that the
habeas court improperly concluded that he failed to
prove that Visone rendered deficient performance by
failing to procure the appearance of Drummond in sup-
port of the petitioner’s claim that her testimony at the
petitioner’s criminal trial was perjured. The petitioner
argues that Visone’s decision not to attempt to compel
Drummond’s appearance as a witness was unreason-
able and prejudiced him because his conviction rested,
in large part, on her testimony. We disagree.

The following evidence and testimony were pre-
sented to the habeas court at the second habeas trial
at which the petitioner was represented by Attorney
Andrew Marcucci. When Visone was questioned at a
deposition® as to why he did not call Drummond as a
witness at the first habeas trial, Visone stated that when

2 Although Drummond testified at the petitioner’s criminal trial, she did
not testify at the petitioner’s first habeas trial. Visone subpoenaed Drum-
mond and disclosed her as a witness but never called her to testify and did
not seek a capias to compel her appearance.

3 At the time of the habeas trial, Visone resided outside of Connecticut and
did not actually testify at the habeas trial. The parties, however, stipulated
to taking his deposition and allowing the transcript to be admitted as a
full exhibit.
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one of his investigators went to Drummond’s house and
gave her a subpoena, she threw him out and said, “ ‘I
am not going to court.”” Visone explained that the fact
that Drummond did not want to testify indicated to him
that she was not going to change her story or recant
her previous testimony.*

Visone further testified at the deposition that, even
if Drummond had indicated a desire to recant, as an
officer of the court, he “would have had to alert the
judge to appoint counsel to her. And you know what
happens after that.” Visone also stated that, although
credibility is a question for the finder of fact, it is also
an issue attorneys must consider when making tactical
decisions as to whether to put a witness on the stand.
Visone explained why he believed that Drummond’s
testimony at the petitioner’s criminal trial was credible
and why he therefore decided not to compel Drum-
mond’s testimony in an attempt to prove that her origi-
nal testimony was perjured: “The reason I believed . . .
Drummond was not lying is because when she ran out
of the building—and this is perfect excited utterance—
she said, ‘He shot him, he shot him.” . . . Liars would
say ‘[The petitioner] shot him, [the petitioner] shot him,
[the petitioner] shot him,” because they're making it up.
. . . [T]hat, to me, was a very powerful indicia of relia-
bility. Because she didn’t use—she had to have . . .
[Croome] get it out of her, ‘Who are you talking about?”’
... It was her testimony that she said, ‘{The petitioner]
shot him.” ”

At the petitioner’'s second habeas trial Marcucci
called Drummond to testify, and Drummond was placed

* At the petitioner’s criminal trial, Drummond testified that, on the night
of the shooting, she was in her apartment when she heard a noise in the
hallway, which sounded like a firecracker. When she opened her apartment
door, she saw the petitioner standing with a gun in his hand and the victim
falling to the ground. Drummond testified that she ran outside and told
Croome, “He killed him. He killed him.”
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under oath. Immediately thereafter, the court advised
Drummond of her fifth amendment right against self-
incrimination and that, if she indicated that she had
previously testified falsely, she could expose herself to
a perjury charge. Drummond then invoked her fifth
amendment right.

Marcucci next called an investigator, Julio Ortiz, to
the witness stand. Ortiz had been hired by Marcucci in
connection with the petitioner’s second habeas petition.
Ortiz testified that he was instructed to locate and inter-
view Drummond. According to Ortiz, he located Drum-
mond and was able to speak with her for about ten
minutes.® Ortiz described Drummond as guarded and
apprehensive and stated that she seemed unwilling to
cooperate with the investigation. When Ortiz asked
Drummond where she was when the shooting occurred,
according to Ortiz, Drummond stated that she was out-
side of her apartment, in the hallway of her apartment
building. Drummond also stated that she had never seen
the petitioner with a gun and that she did not see a gun
at the time of the shooting. Ortiz also asked Drummond
if she had ever told Croome, shortly after the shooting
occurred, that the petitioner shot the victim, to which
Drummond responded that Croome had lied. Ortiz fur-
ther testified that Drummond claimed that the peti-
tioner never told her that he shot the victim. Ortiz stated
that Drummond also said she did not want to testify in
this case.

The habeas court found the following facts, on the
basis of the evidence, after the conclusion of the habeas

5 After a hearsay objection from the respondent, the Commissioner of
Correction, the court determined that Drummond was “unavailable” and
allowed the petitioner to present statements allegedly made by her against
her penal interest when interviewed by Ortiz. See Conn. Code Evid. § 8-6
(4); see also State v. Frye, 182 Conn. 476, 481, 438 A.2d 735 (1980) (witness
asserting testimonial privilege is “unavailable” within meaning of rules of
evidence).
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trial. “In short, evidence of the statements allegedly
made by [Drummond] were too unreliable to be given
much credit. When speaking to the petitioner’s investi-
gator, she is alleged to have admitted that she was
not in her apartment when the shooting occurred, but
outside in front of the building, that she did not see a
gun in the petitioner’s hand at the time of the shooting,
and denied that she made any statement about wit-
nessing the shooting to . . . Croome. She also alleg-
edly denied meeting the petitioner several days later
where he allegedly admitted to the shooting. When
speaking to the state’s inspector, however, [Drummond]
supposedly made contradictory statements, claiming
that the petitioner’s investigator ‘wanted me to change
my story, but I was not going to change my story.’ . . .
[Drummond] contradicting herself, and her general lack
of credibility, is nothing new. . . . [Visone] testified
that he sent his investigator out to speak with [Drum-
mond], but she refused to speak with him and was
adamant that she ‘was not coming to court to testify.’
Given her refusal to speak to his investigator, [Visone]
presumed she was not going to be helpful to his client,
and chose not to call her as a witness.” (Citations omit-
ted; footnote omitted.)

The habeas court held that Visone did not provide
ineffective assistance because it was not “overtly unrea-
sonable for . . . Visone to make the decision not to
call a witness who testified against his client in the
underlying trial, appeared to remain hostile to his cause,
and where he had no idea what the witness might say.”
We agree with the habeas court’s conclusion that,
because Visone’s failure to procure the testimony of
Drummond was not unreasonable, the petitioner failed
to satisfy the performance prong of the Strickland anal-
ysis.
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To satisfy the performance prong of the Strickland
analysis, the petitioner must show that counsel’s repre-
sentation fell below an objective standard of reason-
ableness. Strickland v. Washington, supra, 466 U.S. 688.
Our Supreme Court has stated that “the performance
inquiry must be whether counsel’s assistance was rea-
sonable considering all the circumstances, and that
[jJudicial scrutiny of counsel’s performance must be
highly deferential.” (Internal quotation marks omitted.)
Figueroa v. Commissioner of Correction, supra, 202
Conn. App. 63. Areviewing court “must indulge a strong
presumption that counsel’s conduct falls within the
wide range of reasonable professional assistance
. . . .7 (Internal quotation marks omitted.) Johnson v.
Commissioner of Correction, 330 Conn. 520, 538-39,
198 A.3d 52 (2019); see also Meletrich v. Commissioner
of Correction, 332 Conn. 615, 632, 212 A.3d 678 (2019)
(applying strong presumption that counsel’s strategic
decisions were reasonable).

When a petitioner alleges that counsel has provided
ineffective assistance on the basis of counsel’s failure
to call a witness, “[d]efense counsel will be deemed
ineffective only when it is shown that a defendant has
informed his attorney of the existence of the witness
and that the attorney, without a reasonable investiga-
tion and without adequate explanation, failed to call
the witness at trial. The reasonableness of an investiga-
tion must be evaluated not through hindsight but from
the perspective of the attorney when he was conducting
it. . . . Furthermore, [t]he failure of defense counsel
to call a potential defense witness does not constitute
ineffective assistance unless there is some showing that
the testimony would have been helpful in establishing
the asserted defense.” (Emphasis in original; internal
quotation marks omitted.) Jordan v. Commissioner of
Correction, 197 Conn. App. 822, 833, 234 A.3d 78 (2020),
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aff’d, Conn. , A.3d (2021); see also Mele-

trich v. Commissioner of Correction, supra, 332 Conn.
628 (“decision whether to call a particular witness falls
into the realm of trial strategy, which is typically left
to the discretion of trial counsel” (internal quotation
marks omitted)). Counsel does not engage in deficient
performance by failing to “call witnesses to testify in
instances in which jurors likely would have found the
testimony unreliable, inconsistent, or unpersuasive in
light of the state’s evidence against the petitioner.” Jor-
dan v. Commissioner of Correction, supra, 868.

In the present case, Visone completed a reasonable
investigation; see id., 833; by reviewing Drummond’s
testimony at the petitioner’s criminal trial, sending his
investigator to Drummond’s house, and serving her with
a subpoena. As determined by the habeas court, Visone
also provided an adequate explanation for his decision
not to call Drummond as a witness—Drummond had
testified against the petitioner at his criminal trial,
Visone believed her testimony at the petitioner’s crimi-
nal trial to be credible, Drummond stated unambigu-
ously that she would not testify at the habeas trial, and
Visone had no way of knowing what Drummond might
say if he was able to compel her testimony because she
had refused to speak to his investigator for longer than
ten minutes. See id. Furthermore, because Drummond
invoked her fifth amendment privilege and refused to
testify at the petitioner’s second habeas trial, the peti-
tioner has presented no affirmative evidence that Drum-
mond’s testimony would have been helpful to his case.
See Gaines v. Commissioner of Correction, 306 Conn.
664, 681, 51 A.3d 948 (2012) (“[t]he failure of defense
counsel to call a potential defense witness does not
constitute ineffective assistance unless there is some
showing that the testimony would have been helpful in
establishing the asserted defense” (internal quotation
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marks omitted)).5 After considering all of the circum-
stances, we cannot conclude that Visone’s decision not
to call Drummond as a witness was unreasonable, as
the decision concerned a matter “of trial strategy, which
is typically left to the discretion of trial counsel . . . .”
(Internal quotation marks omitted.) Meletrich v. Com-
missioner of Correction, supra, 332 Conn. 628.

Accordingly, because the petitioner failed to establish
that Visone’s decision not to call Drummond as a wit-
ness at the petitioner’s first habeas trial was not reason-
ably competent or outside the wide range of compe-
tence displayed by lawyers with ordinary training and
skills;” see Johnson v. Commissioner of Correction,
supra, 330 Conn. 539; the petitioner has failed to demon-
strate that the habeas court abused its discretion by
denying his petition for certification to appeal with
respect to this claim.

I

The petitioner also claims that the habeas court
abused its discretion in denying his petition for certifica-
tion to appeal with respect to his claim that Visone
rendered ineffective assistance by failing to procure the
testimony of Sims at the habeas trial in support of the

5 The petitioner argues that the habeas court should have drawn an infer-
ence from Drummond’s invocation of her fifth amendment right that she
did so because she did not want to admit that she perjured herself at the
petitioner’s criminal trial. Although the habeas court was permitted to draw
such an inference, it was not required to do so. In re Samantha C., 268
Conn. 614, 665, 847 A.2d 883 (2004) (explaining that adverse inferences are
ordinarily permissible in noncriminal proceedings).

"In light of our determination that the habeas court properly determined
that the petitioner failed to establish that Visone’s performance was deficient,
we need not address the prejudice prong of the Strickland test. See Fair
v. Commissioner of Correction, 205 Conn. App. 282, 294, 256 A.3d 163 (“[i]n
its analysis, a reviewing court may look to the performance prong or to the
prejudice prong [of the Strickland test], and the petitioner’s failure to prove
either is fatal to a habeas petition” (internal quotation marks omitted)),
cert. denied, 338 Conn. 910, 2568 A.3d 1280 (2021).
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petitioner’s claim that his trial counsel, O’Connor, was
ineffective for failing to call Sims as a witness at his
criminal trial. The petitioner claims that Visone’s deci-
sion not to call Sims as a witness was unreasonable
and prejudiced him because, according to the peti-
tioner, Sims’ testimony would have “contradicted and/
or impeached the testimony of both . . . [Tindal and
Drummond] and would have called into question any
motive on the petitioner’s part to cause the death of
the [victim].” We disagree.

The following evidence and testimony were pre-
sented to the habeas court at the habeas trial. According
to Sims’ testimony at the second habeas trial, he was
never subpoenaed and did not testify at the petitioner’s
underlying criminal trial, nor did he testify at the peti-
tioner’s first habeas trial. According to Visone’s deposi-
tion, the petitioner told him that Sims would testify that
Sims went to the Vine Street apartments around 10 a.m.
on the morning of the shooting to visit his uncle, the
victim, and that Sims did not witness any fighting or
arguing between the petitioner and the victim.

Visone testified that his investigator went to Sims’
house a total of seven times and spoke with him on the
phone. Additionally, according to Visone, Sims’ stepfa-
ther was given a subpoena at Sims’ residence after he
told the investigator: “‘Don’t come here anymore
because [Sims] doesn’t want to talk to you.”” When
Visone spoke with Sims on the phone, Sims said there

was “ ‘nothing [he] could say at this trial that would be
of any benefit to [the petitioner].””

Visone subpoenaed and disclosed Sims as a witness at
the petitioner’s first habeas trial. However, Sims never
appeared to testify. Visone testified: “I went to go look
for him in the hallway because I told him it’s a subpoena.
It's a court order. ‘You have to show up.” . . . ButI
knew that if he showed up, and I talked to him again,
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and he said the same thing to me in the courthouse
that he said to me on the phone, I'd have been a fool
to put him on the witness stand.”

Visone testified at his deposition that he did not con-
sider requesting a continuance because “that would
have been unethical. I knew what he was going to say.
He was going to say that ‘[t]here’s nothing I can say
that’s going to help the [petitioner],” and I would have
to disclose that to the judge before the judge would
take the extraordinary step of issuing an arrest or a
capias on a witness.” Visone was asked whether he
believed that the petitioner “had a strong habeas case
without [Sims’] testimony,” to which Visone replied,
“He had no case.” When asked to clarify this statement
on cross-examination, Visone stated: “[Sims], if he had
testified, according to [the petitioner] what he would
have testified to is that they met in the morning. It was
somebody’s birthday, and they were going to have a
drink together. There was a block party, so there was
a lot of drinking going on. And I believe I said to [the
petitioner], ‘Well, just because—you know, even if he
said you weren't fighting in the morning, that’s ten
o’clock in the morning, the [victim] was shot at ten
o’clock at night. People, after a lot of drinking, just
because you're not arguing with somebody in the morn-
ing doesn’t preclude you from arguing with them at
night.” So, you know, in the scheme of things, it’s you
know . . . there’s nothing there. . . . I mean, basi-
cally, it was two women who testified they were eyewit-
nesses to the shooting. They were both extensively
cross-examined and impeached at trial by . . . O’Con-
nor. I believe . . . Tindal was in the witness protection
program for the state’s attorney’s office. She was
impeached on that. So they were both thoroughly
impeached. The fact that—again, very important, is that
the jury knew that it took the police a month to find
[the petitioner], because against his attorney’s advice,
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he took the witness stand and testified in the criminal
trial. So the jury knew that he was gone for a month.
Okay? And when you're gone for a month, and they
can’t find you, when they knew where he was living

. which was Vine Street. That’s where the murder
happened. So they knew from day one he was on Vine
Street, and then it takes a month to find him? That’s
because he’s hiding.”

Sims, however, did testify at the second habeas trial.
According to Sims’ testimony, in 2005, Sims was close
with both the petitioner and the victim, who was his
uncle. Sims also testified that he and the petitioner
had been friends since childhood. On the day of the
shooting, Sims testified that he, the petitioner, and the
victim were together “[jJust hanging out” and “were
walking around [the] neighborhood.” According to
Sims, the three men met up at some point around 4
p.m. at the Vine Street apartment complex to celebrate
Sims’ birthday. Sims testified that he, the petitioner, and
the victim were having drinks outside of the apartment
complex for the majority of the evening, with the excep-
tion of a few trips to the package store. Sims stated
that the petitioner and the victim were friendly toward
each other and that he did not witness the two arguing
or acting in a hostile manner toward each other while
he was with them. Sims testified that he left the Vine
Street apartments at around 7 or 8 p.m. Then, about
three minutes after leaving the apartments, Sims
received a call from his aunt, who told him that his
uncle, the victim, had been shot. Sims testified that “[i]t
was ridiculous. I'm around the corner. Seriously, around
the corner.”

The habeas court found the following facts, on the
basis of the evidence, after the conclusion of the habeas
trial. “Although [Sims] did testify before this court, it
is not actually clear what significance the petitioner
claims his testimony would have had to the outcome
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of the original trial. While he was with the petitioner
most of the day on the day the incident occurred, he
and the petitioner separated prior to the shooting, and
he did not witness any of the incidents directly related
to the dispute the two men had in the hallway or the
shooting. At best, his testimony, general background
information that he had ‘never seen the petitioner and
[the] victim exchange harsh words,” and that the peti-
tioner generally had a ‘good demeanor,’ could have been
considered as character evidence, but was hardly signif-
icant enough that there is any real probability that
including it would have resulted in a more favorable
outcome for the petitioner.”

Accordingly, the habeas court concluded that Visone’s
failure to call Sims as a witness did not prejudice the
petitioner because Sims did not witness any of the inci-
dents directly related to the shooting. We agree with
the habeas court’s conclusion that the petitioner failed
to establish that he was prejudiced by Visone’s failure
to procure the testimony of Sims at the first habeas trial.

“An error by counsel, even if professionally unreason-
able, does not warrant setting aside the judgment of a
criminal proceeding if the error had no effect on the
judgment. . . . To satisfy the second prong of Strick-
land, that his counsel’s deficient performance preju-
diced his defense, the petitioner must establish that, as
a result of his trial counsel’s deficient performance,
there remains a probability sufficient to undermine con-
fidence in the verdict that resulted in his appeal. . . .
The second prong is thus satisfied if the petitioner can
demonstrate that there is a reasonable probability that,
but for that ineffectiveness, the outcome would have
been different. . . . In making this determination, a
court hearing an ineffectiveness claim . . . must con-
sider the totality of the evidence before the judge or
the jury. . . . Some errors will have had a pervasive
effect on the inferences to be drawn from the evidence,
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altering the entire evidentiary picture, and some will
have had an isolated, trivial effect. Moreover, a verdict
or conclusion only weakly supported by the record is
more likely to have been affected by errors than one
with overwhelming record support.” (Internal quotation
marks omitted.) Figueroa v. Commissioner of Correc-
tion, supra, 202 Conn. App. 63-64.

Here, the petitioner has not established that, had
Visone called Sims as a witness at the first habeas trial,
there is a reasonable probability that the outcome of
his first habeas trial would have been different. As the
habeas court noted in its memorandum of decision,
Sims was not present at the Vine Street apartments
when the shooting took place. Although he allegedly
had been with the petitioner and the victim for the
majority of the day on which the incident occurred, he
left the scene of the crime prior to its occurrence. Sims
testified that he did not witness any of the events in
the hallway leading up to the shooting or the shooting
itself. Sims’ testimony that he did not witness the peti-
tioner and the victim arguing on the day of the shooting
and his testimony that the petitioner and the victim
were friendly does not create “a probability sufficient
to undermine confidence in the verdict”; id., 63; consid-
ering the “totality of the evidence” that was before the
jury. Id., 64.

In the petitioner’s criminal trial, the verdict was sup-
ported by ample evidence in the record, including testi-
mony—which the jury could have found credible—from
Drummond and Tindal, who both claimed to have seen
the petitioner shoot the victim. Drummond’s testimony
was corroborated by Croome’s testimony that Drum-
mond exclaimed immediately after the victim was shot
that the petitioner did it. The jury also could have
inferred the petitioner’s guilt from his flight from the
scene after the shooting and his subsequent evasion of
the police for approximately one month. See State v.
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White, supra, 127 Conn. App. 854-55. Furthermore,
there was evidence that, while in prison, the petitioner
wrote three letters to Tindal attempting to persuade
her (1) not to testify at the petitioner’s probable cause
hearing, (2) to lie to the police, and (3) to encourage
others to lie to the police. Given the totality of the
evidence in the record, the testimony of Sims, at most,
would have had an “isolated, trivial effect” on the infer-
ences that could be drawn from the evidence. Figueroa
v. Commissioner of Correction, supra, 202 Conn. App.
64. We therefore agree with the habeas court’s conclu-
sion that Visone’s decision not to call Sims as a witness
at the first habeas trial did not prejudice the petitioner’s
defense. We, thus, conclude that the habeas court did
not abuse its discretion in denying the petition for certi-
fication to appeal as to the petitioner’s claim concerning
Visone’s failure to call Sims as a witness.

Accordingly, we conclude that, with respect to both
claims of ineffective assistance of prior habeas counsel
raised on appeal, the petitioner has failed to show that
the issues involved are debatable among jurists of rea-
son, that a court could have resolved the issues in a
different manner, or that the questions raised were ade-
quate to deserve encouragement to proceed further.

The appeal is dismissed.

In this opinion the other judges concurred.

JAMIE E. O'NEILL ». ANTHONY J. O'NEILL
(AC 44070)

Bright, C. J., and Clark and Eveleigh, Js.
Syllabus

The defendant appealed to this court from the judgment of the trial court
dissolving his marriage to the plaintiff and making certain orders regard-
ing the parties’ finances and custody of the parties’ five minor chil-
dren. Held:
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1. The defendant could not prevail on his claim that the trial court abused
its discretion in awarding periodic alimony and child support in amounts
that he claimed would far exceed his net income: the support orders
would not exceed his net income on the basis of the trial court’s finding
as to the defendant’s net earning capacity, which amount was supported
by certain evidence in the record; moreover, the trial court found the
defendant’s testimony about his finances to be not credible, and,
although the summary prepared by the defendant’s accountant indicated
a lower figure for his average net income, the court was not required
to base its orders on that figure as the accuracy of that figure as a
predictor of the defendant’s earning capacity was suspect, given that it
reduced the defendant’s net income by the penalties and interest he
incurred for filing his tax returns late.

2. The trial court did not abuse its discretion in ordering the defendant to
pay increased alimony once the plaintiff vacated the marital residence:
although the plaintiff had no mortgage or rent expense while she
remained in the marital residence, that residence was the subject of
a foreclosure action and the plaintiff would incur additional housing
expenses once she relocated.

3. The trial court did not abuse its discretion in precluding modification of
the alimony award on the basis of the plaintiff’s cohabitation with other
adults: the court had the authority to award nonmodifiable alimony
under the applicable statute (§ 46b-86), its decision to do so was sup-
ported by the record given the plaintiff’s arrangement to provide care
for her elderly father, and its order did not conflict with the cohabitation
subsection, § 46b-86 (b).

4. The defendant’s claim that the trial court improperly awarded the marital
residence to the plaintiff without specifying that she would take the
residence subject to any liens on the property was without merit: the
court specified that the plaintiff was entitled to “any net equity” following
the sale of the marital residence, which established that the plaintiff
would be entitled only to the proceeds of the sale of the property in
excess of claims or liens against it.

5. The trial court did not abuse its discretion in ordering that the plaintiff
could relocate to a reasonable distance from Wilton or New York with
the minor children: the court was not required to consider and apply
the factors set forth in the statute (§ 46b-56d) governing postjudgment
motions to relocate with a minor child, where, as here, the relocation
matter was decided in the initial judgment dissolving the parties’ mar-
riage; moreover, the defendant did not claim that the trial court failed
to consider the best interests of the children under the applicable statute
(§ 46b-56 (c)), and evidence in the record supported the court’s conclu-
sion on that issue.

6. The defendant could not prevail on his claim that the trial court’s order
was ambiguous as to when alimony terminated: the order clearly stated
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that alimony terminated ten years after the judgment of dissolution or
when the plaintiff died or remarried.

Submitted on briefs September 14—officially released December 7, 2021
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Fairfield and tried to the court, Rodriguez, J.;
judgment dissolving the marriage and granting certain
other relief, from which the defendant appealed to this
court. Affirmed.

Charles T. Busek submitted a brief for the appellant
(defendant).

Jonathan E. Von Kohorn and Tara L. Von Kohorn
submitted a brief for the appellee (plaintiff).

Opinion

BRIGHT, C. J. The defendant, Anthony J. O’Neill,
appeals from the judgment of the trial court dissolving
his marriage to the plaintiff, Jamie E. O’Neill. On appeal,
the defendant claims that the court abused its discretion
by (1) ordering him to pay periodic alimony and child
support in amounts that exceed his net income, (2)
ordering that his alimony obligation would increase to
$1000 per week after the plaintiff vacates the marital
residence, (3) precluding modification of the alimony
award on the basis of the plaintiff’'s cohabitation with
other adults, (4) awarding the plaintiff the marital resi-
dence without specifying that the plaintiff takes the
property subject to all mortgages and liens of record,
(5) granting the plaintiff’s request to relocate with the
minor children, and (6) failing to order that alimony
will terminate ten years after the date of the judgment.
We affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to this appeal. The plaintiff and the defendant were
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married in Greenwich in 2003, and have five minor
children together. While married, the parties resided in
Wilton, and their children attended the Wilton public
schools. In 2018, the plaintiff commenced an action to
dissolve the parties’ marriage, and the court, Gould, J.,
accepted the parties’ agreement providing, inter alia,
that the defendant would pay pendente lite child sup-
port in the amount of $477 each week and pendente
lite alimony in the amount of $288 each week. On
December 4, 2019, the case was tried to the court, Rod-
guez, J., and both parties testified at trial. On February
21, 2020, the court issued its memorandum of decision
dissolving the parties’ marriage.

In its decision, the court made the following findings
and issued the following orders. “The defendant’s
employment essentially consisted of the overseeing of
residential construction and remodeling. The plaintiff
worked full-time as a secretary prior to the birth of the
parties’ five children. Although [the defendant] claims
that [the plaintiff] is capable of presently earning an
annual income equal to about $38,000, the court is not
persuaded and discredits his testimony with respect to
this claim.

“Although [the defendant’s] testimony and financial
affidavits reference no earned income whatsoever, the
court finds that he has an imputed earning capacity of
at least $101,000 per year. This is largely based upon
tax returns for the years 2013 through 2018. The exis-
tence of other assets which the defendant has or had
in Ireland [suggests] that the defendant may very well
have access to additional income from family members
outside of the United States. However, based on the
evidence presented, the court is not considering any
possible assets of [the defendant] in Ireland in making
its finding of his imputed earning capacity.

“The court credits [the plaintiff’s] testimony that with
help from her family and with part-time employment
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and child support payments from [the defendant], she
will be able to continue to reside in the marital residence
and that she will be able to sell the residence without
interference from [the defendant]. She has been receiv-
ing child support in the amount of $477 a week and, at
the time of trial, [the defendant] was current in his child
support payments. Most of the household expenses are
paid by [the defendant] who manages construction job-
sites. [The plaintiff] would like to leave the family resi-
dence as soon as possible but not until the foreclosure
proceedings are resolved. . . .

“The marital residence . . . in Wilton . . . was pur-
chased in May or June of 2004 and is the subject of a
foreclosure proceeding. There were extensive renova-
tions and improvements made to the property by [the
defendant]. . . . [The plaintiff] is not named as a defen-
dant in the foreclosure proceedings. Although the court
ordered on June 6, 2019, that the property be sold,
primarily due to the lack of cooperation by [the defen-
dant], the property has not been sold. The court orders
that [the plaintiff] shall exercise final decision making
regarding any options in regards to the sale in light of
the pending foreclosure action. So . . . the property
is ordered sold and the net proceeds realized from the
sale, if any, are awarded to [the plaintiff].

“[The defendant’s] request that the court compel [the
plaintiff] and the children to continue to reside at the
marital home in Wilton . . . is rejected. Such a request
is unwarranted, unreasonable and leads the court to
conclude that [the defendant] has economic resources
available to him which he has not disclosed to the court.
However, and as previously noted, [the defendant]
clearly has an earning capacity of $101,000, and the
court has not considered this conclusion in its finding
of [the defendant’s] earning capacity. He is in good
health and he is a self-employed individual. [The plain-
tiff], originally from Long Island, New York, is granted
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her request to relocate her residence to a reasonable
distance from Wilton or New York for necessary hous-
ing opportunities especially given the lack of antici-
pated reliable support from [the defendant)].

“A stipulated child support guidelines worksheet has
been reviewed by the court . . . and it does not corre-
spond precisely to the financial affidavit of the defen-
dant . . . which he submitted at the commencement
of trial. However, [the defendant] consents to utilizing
these child support guidelines with respect to his
income notwithstanding that the most recent financial
affidavits referenced . . . no earned income whatso-
ever.

“In addition to the five minor children of this marriage
residing with [the plaintiff] at the marital residence . . .
the plaintiff’s father is also residing at the marital resi-
dence. [The plaintiff], who is in good health, provides
care for her eighty-four year old father. Her father
assists her financially with some of the household
expenses. She is committed to continuing the care she
provides for her father in the foreseeable future. Also,
[the plaintiff] is fortunate to have childcare help avail-
able to her from her children who babysit for the
younger ones when necessary. . . .

“There is a temporary order that [the plaintiff] and
[the defendant] have joint legal custody with primary
physical residence to [the plaintiff]. The court makes
said temporary order a permanent order in its judgment
herein and finds that it is in the best interests of the
children that there be joint legal custody and that the
primary residence continue to be with [the plaintiff].
She shall have final decision making over day-to-day
decisions concerning the minor children.

kR sk

“Child support is ordered to continue in the amount
of $477 per week. The parties shall share any unreim-
bursed medical/dental expenses, including braces, and
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qualified work-related childcare expenses with [the
defendant] paying 75 percent and [the plaintiff] paying
25 percent. . . .

“The court orders that [the defendant] pay [the plain-
tiff] periodic alimony in the amount of $1000 per week
for a period of ten years from the date of the judgment
of dissolution. However, payments shall begin when
[the plaintiff] vacates the marital residence . . . . Until
[the plaintiff] vacates the marital residence, the current
pendente lite order shall continue in effect so that [the
defendant] continues to pay $280 per week in order to
cover expenses of gas, oil, electric and landscaping
as well as cell phones for the children. Alimony shall
terminate upon the death or remarriage of [the plaintiff].
There shall be no change as to alimony based upon
cohabitation by [the plaintiff] because it is expected
that she will continue to live with other adults who will
help her with her living expenses. . . .

“IThe plaintiff] is awarded the marital residence free
and clear of any claim by [the defendant]. [The plaintiff]
shall sell the property and take control over the sale
process in order to attempt to protect any net equity
notwithstanding the foreclosure action. [The defen-
dant] is ordered to cooperate in any sale or foreclosure
process to facilitate such a sale. Any net equity shall
remain the sole property of [the plaintiff]. [The plaintiff]
shall continue to have sole possession and exclusive
use of the property.”

On March 9, 2020, the defendant filed a motion to
open and reargue the decision, which the court denied
on March 17, 2020. This appeal followed. Additional
facts will be set forth as necessary.

We first set forth the standard of review for all of
the defendant’s claims on appeal. “An appellate court
will not disturb a trial court’s orders in domestic rela-
tions cases unless the court has abused its discretion
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or it is found that it could not reasonably conclude as
it did, based on the facts presented. . . . In determin-
ing whether a trial court has abused its broad discretion
in domestic relations matters, we allow every reason-
able presumption in favor of the correctness of its
action. . . . Appellate review of a trial court’s findings
of fact is governed by the clearly erroneous standard
of review. The trial court’s findings are binding upon
this court unless they are clearly erroneous in light of
the evidence and the pleadings in the record as a whole.
. . . A finding of fact is clearly erroneous when there
is no evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.
. . . Therefore, to conclude that the trial court abused
its discretion, we must find that the court either incor-
rectly applied the law or could not reasonably conclude
as it did.” (Internal quotation marks omitted.) Emerick
v. Emerick, 170 Conn. App. 368, 378, 1564 A.3d 1069,
cert. denied, 327 Conn. 922, 171 A.3d 60 (2017).

I

The defendant first claims that the court abused its
discretion in awarding periodic alimony and child sup-
port in amounts that “would far exceed the net income
resulting from $101,000 of gross earning capacity.” The
following additional facts are relevant to the defen-
dant’s claim.

The defendant filed his financial affidavit in Novem-
ber, 2019, stating that he had no income. At trial, he
testified that he is a self-employed building contractor
engaging in residential construction and remodeling
through his limited liability company, Anthony O’Neill,
LLC. He explained that he was working “[p]retty small”
jobs for which he was getting paid “[v]ery small
amounts . . . .” He also testified that he has “bids out
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the profit on that would be maybe a $100,000. It all
depends, maybe nothing.”

During the marriage, the parties filed their tax returns
separately, but the defendant failed to file his tax
returns for the years 2013 through 2017, until January,
2019, which was after the plaintiff initiated the divorce
proceedings. Consequently, he incurred penalties and
interest in connection with his delinquent tax returns.
At trial, the court admitted into evidence the defen-
dant’s federal tax returns for the years 2013 through
2018, and a two page summary prepared by the defen-
dant’s accountant setting forth his state and federal tax
liabilities, his net business income, and his personal net
income for those years. According to the summary,
during that six year period, the defendant’s average net
income was $63,477.33 and his combined federal and
state tax liability was $222,950, which included penal-
ties and interest.

The plaintiff’'s counsel questioned the defendant regard-
ing his net income in the following exchange:

“Q. . . . So, sir, you'd agree with me, wouldn’t you,
that if you were to make a representation about what
your net income is, that . . . traditionally most people
would think that would include your gross income less
taxes. Is that—I just want to make sure we're using the
same language.

“A. Yes.

“Q. Okay. And that if we were going to reduce that
by one, two, three, four, five, six years of penalties and
interest, that that would bring down your net income
beyond what normal—normally someone would think
of as what that net income would represent. Is that fair
to say?
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“A. Not really, no, because it depends when you've
paid your taxes. If you've paid your tax on time you
wouldn’t have the penalties and interest.

“Q. Right, but you didn’t, though.

“A. T know, but I'm just saying that you said that in
a normal situation.”

In its memorandum of decision, the court found that
the defendant has an earning capacity of $101,000 but
failed to specify whether that figure constituted the
defendant’s net or gross earning capacity. After this
appeal was submitted on the briefs, this court ordered
the trial court, pursuant to Practice Book § 60-5,' to
articulate whether its finding as to the defendant’s earn-
ing capacity constituted the defendant’s net or gross
earning capacity and to specify the evidentiary basis
for its finding.

On October 1, 2021, the court issued an articulation,
clarifying that, on the basis of the defendant’s tax
returns, it found that the defendant has a net earning
capacity of $101,000. The court also explained that the
defendant’s “testimony regarding his income was eva-
sive and somewhat not credible. Specifically, his testi-
mony about his income and his financial affidavit dated
November 26, 2019, that he had no income for the year
2019 are not credible. His responses regarding year to
date earnings for 2019 are not credible, especially since
his gross receipts in the year 2017 were $204,000. . . .

“IThe defendant] also claimed to have bids for about
$800,000 worth of work which would realize a profit
of $100,000 . . . and has basically owned his own busi-
ness for about twenty-five years.”

In light of the court’s articulation specifying that it
found the defendant’s net earning capacity is $101,000,

! Under Practice Book § 60-5, this court “may order a further articulation
of the basis of the trial court’s factual findings or decision.”
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the defendant’s claim that the total amount due under
the support orders would exceed his net income neces-
sarily fails. Insofar as he is claiming that the court’s
finding as to his net earning capacity is clearly errone-
ous, we disagree.

“It is well established that the trial court may under
appropriate circumstances in a marital dissolution pro-
ceeding base financial awards . . . on the earning
capacity of the parties rather than on actual earned
income. . . . Earning capacity, in this context, is not
an amount which a person can theoretically earn, nor
isit confined to actual income, but rather it is an amount
which a person can realistically be expected to earn

“Factors that a court may consider in calculating a
party’s earning capacity include evidence of that party’s
previous earnings . . . [l]ifestyle and personal
expenses . . . and whether the defendant has wilfully
restricted his earning capacity to avoid support obliga-
tions, although we never have required a finding of
bad faith before imputing income based on earning
capacity. . . .

“Whether to base its financial orders on the parties’
actual net income or their earning capacities is left
to the sound discretion of the trial court.” (Citations
omitted; internal quotation marks omitted.) Buxen-
baum v. Jones, 189 Conn. App. 790, 799-801, 209 A.3d
664 (2019).

In the present case, the court based its support orders
on the defendant’s net earning capacity, which it deter-
mined was $101,000. This finding is supported by the
evidence. First, the defendant’s tax returns and the sum-
mary prepared by his accountant substantiate a net
earning capacity of $101,000 per year. Although the
defendant relies on the summary prepared by his
accountant representing that his average net income
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between 2013 and 2018 was $63,477.33, the court was
not required to base its orders on that figure. See Buxen-
baum v. Jones, supra, 189 Conn. App. 799 (“[i]t is well
established that the trial court may . . . base financial
awards . . . on the earning capacity of the parties
rather than on actual earned income”). In fact, the accu-
racy of the net income in the accountant’s summary as
a predictor of earning capacity is suspect, given that
the defendant’s net income for each year was reduced
by the penalties and interest he incurred for filing his
tax returns late. Without question, it is proper for a
court to ignore such self-inflicted reductions in income
when determining a party’s earning capacity. When the
penalties and interests are removed from the defen-
dant’s presentation of his net income, the evidence sup-
ports the court’s conclusion as to the defendant’s earn-
ing capacity. Specifically, for tax year 2017, the
summary prepared by the defendant’s accountant states
that his net business income was $160,882, that he owed
$74,421 for federal and state income taxes, and that his
net income was $86,461. The defendant’s 2017 federal
tax return, however, specifies that he owed $48,469 in
federal income tax and $15,602 in penalties and interest.
Significantly, if the defendant’s purported “net income”
of $86,461 was not reduced by $15,602 in penalties and
interest, it would have been $102,063.

In addition, the court found that the defendant is in
good health and has been operating his own business for
almost twenty-five years. The court further emphasized
that it found the defendant’s testimony regarding his
finances to be “evasive” and ‘“not credible.” Finally,
the court noted in its articulation that the defendant
testified that he had submitted bids for construction
work that, if accepted, would be worth $100,000 in profit
for him. On the basis of our review of the entire record,
we cannot conclude that the court’s finding that the
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defendant has a net earning capacity of $101,000 is
clearly erroneous.

I

The defendant next claims that the court improperly
ordered him to pay $1000 per week in alimony beginning
when the plaintiff vacates the marital residence. He
argues that there is insufficient evidence to support the
court’s prospective alimony award because there was
no evidence regarding the plaintiff’'s needs after she
vacates the marital residence. We disagree.

“Time limited alimony is often awarded. . . . The
trial court does not have to make a detailed finding
justifying its award of time limited alimony.
Although a specific finding for an award of time limited
alimony is not required, the record must indicate the
basis for the trial court’s award. . . . There must be
sufficient evidence to support the trial court’s finding
that the spouse should receive time limited alimony for
the particular duration established. If the time period
for the periodic alimony is logically inconsistent with
the facts found or the evidence, it cannot stand. . . .
In addition to being awarded to provide an incentive
for the spouse receiving support to use diligence in
procuring training or skills necessary to attain self-suffi-
ciency, time limited alimony is also appropriately
awarded to provide interim support until a future event
occurs that makes such support less necessary or
unnecessary.” (Internal quotation marks omitted.) Rad-
cliffe v. Radcliffe, 109 Conn. App. 21, 29, 951 A.2d
575 (2008).

In the present case, the court found that, prior to the
birth of the parties’ five children, the plaintiff worked
full-time as a secretary and that she “has had some
college education but she has not been very active in
the employment market since the birth of her five chil-
dren. She is attempting to obtain employment at the
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Wilton school system and/or the Danbury school sys-
tem.” The court rejected the defendant’s claim that the
plaintiff has an earning capacity of $38,000, and it found
that the defendant is in good health, has an earning
capacity of $101,000, and has paid for most of the house-
hold expenses. In addition, the court credited the plain-
tiff's testimony “that with help from her family, and
with part-time employment and child support payments
from [the defendant], she will be able to continue to
reside in the marital residence . . . .” The court noted
that the marital residence was the subject of a foreclo-
sure action, and the plaintiff’s financial affidavit indi-
cated that she had no mortgage or rent expense.

On the basis of its findings, the court ordered that
the defendant shall continue to pay the plaintiff $280?
per week in alimony, to cover utilities, landscaping,
and cell phones for the children, until she vacates the
marital residence, at which point he shall pay her $1000
per week in alimony. Although the court did not make
detailed findings with regard to its alimony award, we
conclude that the record supports the award. The court
structured its award so that the plaintiff would receive
a reduced amount of alimony for the period of time
that she remained in the marital residence and had no
mortgage or rent expense. Further, the court knew from
the evidence and its orders that the plaintiff would
require a residence large enough to accommodate her
five children and her father and that such residence
would be within a reasonable distance from Wilton or
New York. In light of these findings, it was reasonable
for the court to conclude that the plaintiff would require
additional support once she vacates the marital resi-
dence and incurs additional housing expenses. Accord-
ingly, the court did not abuse its discretion in structur-
ing the alimony award as it did.

* We note that, although the court ordered that “the current pendente lite
order shall continue in effect so that [the defendant] continues to pay $280
per week” in alimony, the pendente lite order provided that the defendant
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The defendant’s third claim is that the court abused
its discretion in precluding modification of the periodic
alimony award based on cohabitation under General
Statutes § 46b-86 (b).> He argues that, under § 46b-86
(b), “the payor of alimony has a statutory right to pursue
modification of alimony for cohabitation of the other
party if the cohabitation alters the financial needs of
the payee. However, our trial court erased that right,
without any evidence as to identifying with whom she
would cohabit, where, her needs and the benefit of
a financial evidentiary picture when that occurred. In
briefing this issue, I did not find any case where the trial
court effectively eliminated the cohabitation statutory
modification rights of the payor. The trial court orders
in this regard are contrary to the rights outlined in that
statute.” We are not persuaded.

“[Section] 46b-86 (b), the so-called cohabitation stat-
ute, was enacted four years after § 46b-86 (a) to correct
the injustice of making a party pay alimony when his
or her ex-spouse is living with a person of the opposite
sex, without marrying, to prevent the loss of support.”

would pay the plaintiff $288 per week in alimony. Nevertheless, neither
party has raised a claim regarding this discrepancy.

3 General Statutes § 46b-86 (b) provides: “In an action for divorce, dissolu-
tion of marriage, legal separation or annulment brought by a spouse, in
which a final judgment has been entered providing for the payment of
periodic alimony by one party to the other spouse, the Superior Court may,
in its discretion and upon notice and hearing, modify such judgment and
suspend, reduce or terminate the payment of periodic alimony upon a show-
ing that the party receiving the periodic alimony is living with another person
under circumstances which the court finds should result in the modification,
suspension, reduction or termination of alimony because the living arrange-
ments cause such a change of circumstances as to alter the financial needs
of that party. In the event that a final judgment incorporates a provision of
an agreement in which the parties agree to circumstances, other than as
provided in this subsection, under which alimony will be modified, including
suspension, reduction, or termination of alimony, the court shall enforce
the provision of such agreement and enter orders in accordance therewith.”
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(Internal quotation marks omitted.) Wichman v. Wich-
man, 49 Conn. App. 529, 532, 714 A.2d 1274, cert. denied,
247 Conn. 910, 719 A.2d 906 (1998).

“It is a well settled principle of matrimonial law that
courts have the authority under § 46b-86 to preclude
the modification of alimony awards. . . . Section 46b-
86 (a) itself provides in relevant part that [u]nless and
to the extent that the decree precludes modification

. . any final order for the periodic payment of perma-
nent alimony . . . may at any time thereafter be contin-
ued, set aside, altered or modified by said court upon
a showing of a substantial change in the circumstances
of either party. . . . This statute clearly permits a trial
court to make periodic awards of alimony nonmodifi-
able.” (Emphasis in original; internal quotation marks
omitted.) Brown v. Brown, 148 Conn. App. 13, 24-25,
84 A.3d 905, cert. denied, 311 Conn. 933, 88 A.3d 549
(2014). Furthermore, “[i]t is well established by our
case law that the trial court, as a part of its right to
award nonmodifiable alimony and its equitable powers,
has the legal authority to order alimony that does not
terminate even in the event of remarriage or cohabita-
tion.” (Internal quotation marks omitted.) Sheehan v.
Balasic, 46 Conn. App. 327, 331, 699 A.2d 1036 (1997),
appeal dismissed, 245 Conn. 148, 710 A.2d 770 (1998).

In the present case, the court found that the plaintiff
“provides care for her eighty-four year old father. Her
father assists her financially with some of the household
expenses. She is committed to continuing the care she
provides for her father in the foreseeable future.” Rec-
ognizing this arrangement, the court, in making its ali-
mony order, specifically addressed the nonmodification
of alimony, stating: “There shall be no change as to
alimony based upon cohabitation by [the plaintiff]
because it is expected that she will continue to live
with other adults who will help her with her living
expenses.”
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Accordingly, because the court has the statutory
authority to award nonmodifiable alimony and because
the record supports its decision to do so, we conclude
that the court’s alimony order neither conflicts with
§ 46b-86 (b) nor constitutes an abuse of discretion.

v

Next, the defendant claims that the court improperly
awarded the marital residence to the plaintiff without
specifying that she would take it subject to any liens
on the property. The defendant misunderstands the
court’s order.

In its memorandum of decision, the court found that
the marital residence is the subject of a foreclosure
action and that there are several liens on the property,
including federal and state tax liens. The court awarded
the plaintiff the marital residence “free and clear of any
claim by [the defendant]. [The plaintiff] shall sell the
property and take control over the sale process in order
to attempt to protect any net equity notwithstanding
the foreclosure action. . . . Any net equity shall remain
the sole property of [the plaintiff].”

The court’s order specifies that the plaintiff is entitled
to “any net equity” following the sale of the marital
residence. “Equity” is defined as “the money value of
a property or of an interest in a property in excess of
claims or liens against it.” Merriam-Webster’s Collegiate
Dictionary (11th Ed. 2003) p. 423. Given this definition,
the court’s order establishes the very point that the
defendant claims requires further specification—that
is, that the plaintiff is entitled to the proceeds of the
sale of the property in excess of claims or liens against
it. Accordingly, the defendant’s claim is without merit.

\Y

The defendant’s fifth claim is that the court abused its
discretion in granting the plaintiff the right to relocate
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areasonable distance from Wilton or New York without
considering General Statutes § 46b-56d,' which pro-
vides several factors for a court to consider and apply
when deciding a posijudgment motion to relocate with
a minor child. The defendant argues: “Under [§ 46b-
56d] the court is assigned the task of determining
whether the move would have a substantial impact on
an existing parenting plan. . . . [The court’s] order is
without additional evidence as to where [the plaintiff]
is relocating or the impact on the existing parenting
plan. The order effectively eliminates [the defendant’s]
rights under the relocation statute to identify the impact
on the parenting plan and to have an evidentiary hearing
on the issue.” We are not persuaded.

Section 46b-56d provides in relevant part: “(a) In any
proceeding before the Superior Court arising after the
entry of a judgment awarding custody of a minor child
and involving the relocation of either parent with the
child, where such relocation would have a significant
impact on an existing parenting plan, the relocating
parent shall bear the burden of proving, by a preponder-
ance of the evidence, that (1) the relocation is for a

* General Statutes § 46b-56d provides: “(a) In any proceeding before the
Superior Court arising after the entry of a judgment awarding custody of
a minor child and involving the relocation of either parent with the child,
where such relocation would have a significant impact on an existing parent-
ing plan, the relocating parent shall bear the burden of proving, by a prepon-
derance of the evidence, that (1) the relocation is for a legitimate purpose,
(2) the proposed location is reasonable in light of such purpose, and (3)
the relocation is in the best interests of the child.

“(b) In determining whether to approve the relocation of the child under
subsection (a) of this section, the court shall consider, but such consider-
ation shall not be limited to: (1) Each parent’s reasons for seeking or oppos-
ing the relocation; (2) the quality of the relationships between the child and
each parent; (3) the impact of the relocation on the quantity and the quality
of the child’s future contact with the nonrelocating parent; (4) the degree
to which the relocating parent’s and the child’s life may be enhanced econom-
ically, emotionally and educationally by the relocation; and (5) the feasibility
of preserving the relationship between the nonrelocating parent and the
child through suitable visitation arrangements.” (Emphasis added.)
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legitimate purpose, (2) the proposed location is reason-
able in light of such purpose, and (3) the relocation
is in the best interests of the child. . . .” (Emphasis
added.)

By its plain language, § 46b-56d applies when the
relocation issue arises after the entry of a judgment
awarding custody of a minor child. Accordingly, § 46b-
56d does not apply in the present case because the
relocation issue was decided in the initial judgment
dissolving the parties’ marriage at the same time that
the court was establishing the parenting plan. See, e.g.,
Lederle v. Spivey, 113 Conn. App. 177, 187 n.11, 965
A.2d 621 (“[t]he enactment of . . . § 46b-56d clearly
changed the analysis and the burden allocation in post-
Judgment relocation cases, but there is no indication
that the legislature intended it to apply to relocation
matters resolved at the time of the initial judgment for
the dissolution of a marriage” (emphasis added)), cert.
denied, 291 Conn. 916, 970 A.2d 728 (2009). Indeed, this
court has held that “relocation issues that arise at the
initial judgment for the dissolution of marriage continue
to be governed by the standard of the best interest of
the child as set forth in [General Statutes] § 46b-56."°
Id., 187.

% General Statutes § 46b-56 provides in relevant part: “(a) In any contro-
versy before the Superior Court as to the custody or care of minor children,
and at any time after the return day of any complaint under section 46b-
45, the court may make or modify any proper order regarding the custody,
care, education, visitation and support of the children . . . .

“(b) In making or modifying any order as provided in subsection (a) of
this section, the rights and responsibilities of both parents shall be consid-
ered and the court shall enter orders accordingly that serve the best interests
of the child and provide the child with the active and consistent involvement
of both parents commensurate with their abilities and interests. . . .

“(c) In making or modifying any order as provided in subsections (a) and
(b) of this section, the court shall consider the best interests of the child,
and in doing so may consider, but shall not be limited to, [sixteen enumer-
ated] factors . . . . The court is not required to assign any weight to any
of the factors that it considers . . . .”
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In the present case, the defendant does not claim
that the court failed to consider the best interests of
the children under § 46b-56 (c¢) in deciding the reloca-
tion issue, and there is sufficient evidence in the record
to support the court’s conclusion on that issue. Accord-
ingly, we conclude that the court did not abuse its
discretion in granting the plaintiff’s request to relocate
with the minor children.

VI

Finally, the defendant claims that the court erred
in failing to specify that his alimony obligation would
terminate after ten years from the date of the dissolution
judgment. The defendant argues that the court’s order is
ambiguous because it provides that alimony terminates
upon the death or remarriage of the plaintiff, but it fails
to specify that alimony also terminates after ten years
from the date of dissolution. We disagree.

In its memorandum of decision, the court ordered
“that [the defendant] pay [the plaintiff] periodic alimony
in the amount of $1000 per week for a period of ten
years from the date of the judgment of dissolution.
However, payments shall begin when [the plaintiff]
vacates the marital residence . . . . Until [the plaintiff]
vacates the marital residence, the current pendente lite
order shall continue in effect so that [the defendant]
continues to pay $280 per week in order to cover
expenses of gas, oil, electric and landscaping as well
as cell phones for the children. Alimony shall terminate
upon the death or remarriage of [the plaintiff].” (Empha-
sis added.)

As the quoted passage makes clear, the court ordered
that alimony terminates ten years after the judgment
of dissolution or when the plaintiff dies or remarries.
Accordingly, we conclude that the court’s order is not
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ambiguous and does not constitute an abuse of discre-
tion.

The judgment is affirmed.

In this opinion the other judges concurred.




